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QUESTION PRESENTED 


Whether or not the business conducted by Respondent 
George P. Adair, namely, that of a radio engineering con¬ 
sultant, is an “unincorporated business” and hence sub¬ 
ject to tax as such under the provisions of the District In¬ 
come and Franchise Tax Act of 1947 ? 

Phrased otherwise, the question presented is whether or 
not the business of a radio engineering consultant, as con¬ 
ducted by respondent George P. Adair during 1948, was one 
in which more than 80 per centum of the gross income was 
derived from the personal services actually rendered by said 
respondent and one in which capital was not a material in¬ 
come-producing factor. 
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IN THE 


United States Court of Appeals 

fo'r the District of Columbia Circuit 


No. 11,229 


District ok Columbia, Petitioner, 


v. 

George P. and Evelyn F. Adair, A partnership, trading as 
George P. Adair, Radio Engineering Consultants, 

Respondents. 


PETITION FOR REVIEW OF DECISION OF THE BOARD OF TAX 
APPEALS FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

The decision of the Board of Tax Appeals for the Dis¬ 
trict of Columbia (hereinafter called the “Board”) was 
entered September 6, 1951 (App. 46). The petition for 
review of said decision was filed September 27, 1951 (Tr. 
165). 

The jurisdiction of this Court is invoked under the pro¬ 
visions of Section 1, Title XV of the District of Columbia 
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Income and Franchise Tax Act of 1947, G1 Stat. 359, cli. 258 
(Sec. 47-1593, 1). C. Code 1940, Supp. VII). 


STATEMENT OF THE CASE 


For the purposes of this appeal, the following are the 
pertinent facts: 

Respondent, George P. Adair, a resident of the State of 
Maryland and a competent radio engineering consultant, 
had an office in the District of Columbia during 1948 in 
which he engaged in that business. Mr. Adair graduated 
from college in 1926, receiving a degree of Bachelor of 
Science in electrical engineering. While at college, he 
majored in Communications Engineering. He has taken 
several courses in radio engineering, and following his 
graduation, he did radio work for private concerns until 
1931. In 1931 he was employed by the Federal Radio Com¬ 
mission and was transferred to the Federal Communica¬ 


tions Commission in 1934, upon the formation of the latter 
commission. From 1936 to 1947 he was in the emplov of 
the Federal Communications Commission as a radio en¬ 
gineer. (App. 41). The work of a radio engineering con¬ 
sultant consists of advising persons having, or desiring to 
construct, radio broadcasting stations, preparing data for 
submission to the Federal Communications Commission on 
behall of such persons, and testifying before that Com¬ 
mission. A large part of the work performed by Mr. Adair 
was at or near the sites of existing or proposed radio in¬ 
stallations. This included taking field intensity recordings, 
going over the installation, and the selection of transmitter 
sites, based on the knowledge of propagation of the fre¬ 
quency under consideration, the amount of space required, 
the type of soil and the suitable location with respect to the 
area to be served. (App. 42). 



Respondent Evelyn F. Adair, w 
Adair, did certain clerical and 


•ife of respondent George 
office work in connection 




with respondents business but did not do any engineering 
work. She drew no salary (App. 42). 

During the year 1948, aside from respondent Evelyn F. 
Adair, respondent George P. Adair employed two female 
employees whose work was entirely clerical. In addition, 
said respondent employed a maximum at any one time of 
three full-time men and two part-time men. One of the 
men was a radio engineer holding a degree as such. Two 
were college students, one of whom had a certificate from 
an unaccredited radio engineering school. The total gross 
income from the business for the calendar year 1948 was 
$62,495.50 (App. 38). The total wages paid all employees 
in 1948 was $18,781.57, which amounts to 30 -+- r /c of the 

total gross income (lS/TSl^o^ _ 3 QQ 50 ). During 1948 the 

engineer earned $5,920.33 and the other four men earned 
a total of $7,054.48. The female employees received about 
$5,500 (App. 42). 

The Board of Tax Appeals made the following findings of 
fact: 


“ 6 . None of the work was done for clients by the 
employees, except under the supervision of petition¬ 
er George P. Adair. Sometimes, when he was absent 
from the office and a client insisted on an answer, 
one of the engineers gave him a tentative answer 
subject to petitioner’s approval. Often they told 
him when he returned to the office or telephoned 
him when he was out of the city, that a party 
wanted some information and that the employee had 
given it to him. If petitioner agreed, he would ac¬ 
cept it, and if he did not agree he would call the 
client and reverse the opinion. The clients did not 
wish advice from subordinates but wanted peti¬ 
tioner to take full responsibility and to have their 
contacts with him. (App. 42). 

“7. The engineer-employee made calculations on 
antennas, determinations of interference and 





analyses of data that had been taken in the field. 

He went out into the field once for about a week. 
(App. 42). 

“8. The others’ duties were drafting and deter¬ 
mination of interference and they did some meas¬ 
urements under petitioner’s supervision, but they 
had nothing to do with policies. One of them did 
some drafting and lettering and occasionally would 
do some interference study to see whether a chan¬ 
nel was available.” (App. 43). 

In fixing the charges in 1948 to customers, respondent 
George P. Adair considered the salaries paid his employees 
as “part of the overhead” (App. 36). He considered the 
employment of his male employees as “necessary in the 
long run” (App. 37). 

The net income from the business during the tax year 
here involved, 1948, was $31,108.24. Respondents, or one of 
them, filed with the Assessor a District of Columbia Part¬ 
nership Return of Income for 1948 showing receipts, deduc¬ 
tions and net income. On July 20, 19.30, the Assessor of the 
District of Columbia made an assessment against respond¬ 
ent George P. Adair of an unincorporated business fran¬ 
chise tax for the year 1948 in the amount of $3S0.41 plus 
$28.85 interest, a total of $409.26 (App. 43). On July 20, 
1950, respondents paid the tax and interest under protest 
in writing, and on October 16, 1950, appealed to the Board 
from that assessment (App. 43, 44). 

I On December 7, 1950, respondents filed with the Board 
of Tax Appeals an amended petition in which they asserted 
that the Assessor had erred in determining that petitioners 
were liable for the unincorporated business tax; in holding 
that petitioners were not precluded from incorporating in 
order to carry on their trade or business; in holding that 
less than 80% of the total gross income was derived from 
personal services actually rendered by respondents; in 
holding that a substantial portion of the services was done 
in the District, in failing to make an apportionment of in- 
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come to reflect work done within and work done without 
the District; and in refusing to allow respondents reason¬ 
able salaries (App. 44). 

At the hearing, counsel for respondent narrowed the is¬ 
sues to four items, viz., (1) whether or not the business 
conducted by respondents came within the exemption from 
the tax on unincorporated businesses for businesses in 
which more than S0% of the gross income was derived from 
personal services actually rendered by the owner or owners 
of the business, (2) whether or not any of respondents’ in¬ 
come was derived from sources within the District of Co¬ 
lumbia, (3) whether the Assessor erred in failing to at¬ 
tribute and thus apportion any part of the gross income to 
a trade or business carried on without the District or other¬ 
wise from sources without the District, and (4) whether the 
Assessor made a reasonable allowance for salaries to the 
respondents. (App. 18). 

The Board concluded as a matter of law that the business 
involved was not an unincorporated business, based upon 
the Board’s finding of fact that more than 80% of the gross 
income of the business was derived from personal services 
actually rendered by George P. Adair (App. 44, Finding 14; 
App. 45) and that capital was not a material income-pro¬ 
ducing factor (App. 44, 45). The Board, therefore, did not 
decide any other issues. In thus deciding the case the 
Board of Tax Appeals ignored the regulations promul¬ 
gated by the Commissioners with respect to determining 
whether more than 80% of the income was derived from 
personal services of the owners of the business as well as 
whether capital is a material income-producing factor. 

From the decision of the Board entered September 6, 
1951, cancelling the assessment against respondents George 
P. and Evelyn F. Adair of the unincorporated business tax 
for the year 1948 and holding that said respondents were 
entitled to a refund thereof (App. 46) the District, being 
aggrieved by the findings of fact, conclusions of law and 
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decision entered in this case, filed a petition for review 
thereof by this Court (Tr. 165). 

STATEMENT OF THE POINTS 

1 . During 1148 less than 80% of the gross income of tin* 
business of taxpayer George P. Adair was derived from 
personal services actually rendered by him, and the Board 
erred, therefore, in holding that the business conducted 
by taxpayer George P. Adair during 1948 was not an un¬ 
incorporated business subject to tax under the provisions 
of Title VIII of Article I of the District of Columbia In¬ 
come and Franchise Tax Act of 1947. A regulation promul¬ 
gated pursuant to authority contained in said Act provided, 
in effect, in determining whether more than 80% of the 
gross income of any trade or business was derived from 
personal service actually rendered by the owner or owners 
of the particular business and thus entitled to a statutory 
exemption, the amounts paid in salaries and wages to em¬ 
ployees should lx* taken into consideration. Without men¬ 
tion of that regulation in its Findings of Fact, Conclusions 
of Law and Memorandum Opinion, the Board of Tax Ap¬ 
peals for the District of Columbia did not give effect to 
such regulation; in other words, without expressly in¬ 
validating the regulation in question, the Board ignored it. 
The Board was in error in so doing. 

2. The Board’s Finding of Fact 14 is clearly erroneous 
since it is not supported by the basic findings and was made 
in disregard of the applicable regulation. 

?>. Having erred in failing to find that taxpayer George 
P. Adair was, during 1948, engaged in an unincorporated 
business subject to the franchise tax as imposed by the Dis¬ 
trict of Columbia Income and Franchise Tax Act of 1947, 
supra, the Board further erred in failing to make a finding 
of fact that all of the gross income of said business was 
derived from sources within the District or was fairly at¬ 
tributable to the trade or business carried on in the District. 
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If this Court should decide in favor of petitioner on points 
1 and 2, it would appear that the case should be reversed 
and remanded to the Board for further proceedings with 
respect to the matters set forth in point 3. 

STATUTE INVOLVED 

Article I, Title 1, Sec. 4(h) of the District of Columbia 
Revenue Act of 1947, 61 Stat. 331, et seq. (District of Co¬ 
lumbia Income and Franchise Tax Act of 1947), Sec. 47- 
1331c(h), D. C. Code, 1940, Supp. VII, as amended, pro¬ 
vides, insofar as here pertinent, that: 

“The word« ‘trade or business’ include the en¬ 
gaging in or carrying on of any trade, business, 
profession, vocation or calling or commercial acti¬ 
vity in the District of Columbia; * * V’ 

Title VIII of Article I, of the same Act, 61 Stat. 345 et 
seq., (Secs. 47-1574, 1574a and 1574b, D. C. Code, 1940, 
Supp. VII), provides insofar as here pertinent, as follows: 

“SEC. 1. DEFINITION OF UNINCORPOR¬ 
ATED BUSINESS.—For the purposes of this 
article (not alone of this title) and unless other¬ 
wise required by the context, the words ‘unincor¬ 
porated business’ mean any trade or business, con¬ 
ducted or engaged in by any individual, whether 
resident or nonresident, statutory or common-law 
trust, estate, partnership, or limited or special 
partnership, society, association, executor, admin¬ 
istrator, receiver, trustee, liquidator, conservator, 
committee, assignee, or by any other entity or 
fiduciary, other than a trade or business conducted 
or engaged in by any corporation; and include any 
trade or business which if conducted or engaged in 
by a corporation would be taxable under title VII 
of this article. The words ‘unincorporated busi¬ 
ness’ do not include any trade or business which 
by law, customs, or ethics cannot be incorporated 


or any trade or business in which more than SO 
per centum of the gross income is derived from the 
personal services actually rendered by the indivi¬ 
dual or members of the partnership or other entity 
in the conducting or carrying on of anv trade or 
business and in which capital is not a material in¬ 
come-producing factor. 

“SEC. 2. TAXABLE INCOME DEFINED.— 

For the purposes of this title, and unless otherwise 
required by the context, the words ‘taxable income* 
mean the amount of net income derived from 
sources within the District within the meaning of 
title X of this article in excess of the exemption 
granted bv section 4 of this title. 

“SEC. 3. IMPOSITION AND RATE OF TAX. 
i —For the privilege of carrying on or engaging in 
any trade or business within the District and of 
receiving income from sources within the District, 
there is hereby levied for each taxable year a tax 
at the rate of 5 per centum upon the taxable income 
of every unincorporated business, whether domes¬ 
tic or foreign (except those expressly exempt under 
title II of this article).*’ 

i REGULATIONS INVOLVED 

Pursuant to the authority conferred under Title XVI, 
Sec. 1 of the said Revenue Act of 1947, 61 Stat. 359, Sec. 
47-1595, D. C. Code, 1940, Supp. VII, the Commissioners 
of the District of Columbia, on August 28, 1947, promul¬ 
gated, and from time to time since then have amended regu¬ 
lations pertaining to District income and franchise taxes 
imposed by said Article I of the Revenue Act of 1947. The 
following pertinent regulations were in force and effect 
during the tax year involved: 

“SEC. S-l(d). To be exempted from the tax 
imposed upon unincorporated trades or businesses 
rendering personal services the following require¬ 
ments prescribed by law must be met: 
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“(2) Any trade or business in which more 
than 80 per centum of the gross income is de¬ 
rived from the personal services actually ren¬ 
dered by the individuals or members of the 
partnership or other entity in the conducting 
or carrying on of such trade or business and 
in which capital is not a material income-pro¬ 
ducing factor. 

If the trade or business meets the requirements set 
forth in item (1) above, it is thereby exempted 
without the need of meeting the requirements set 
forth under item (2). # * # 

“SEC. 8-1 (e). In recognizing any claim for ex¬ 
emption from the tax of income derived from per¬ 
sonal services through practicing of a profession 
the word ‘profession’ shall be interpreted as in¬ 
cluding any occupation or vocation in which a pro¬ 
fessed knowledge of some department of science or 
learning is used by its practical application to the 
affairs of others, either advising, guiding or teach¬ 
ing them, and in serving their interests or welfare 
in the practice of an art founded on it; further¬ 
more, that the word implies attainments in pro¬ 
fessional knowledge, as distinguished from mere 
skill, and the application of such knowledge to uses 
for others as a vocation. 

“SEC. 8-1 (f). A trade or business may be ex¬ 
empted under item (2) of Sec. S-l(d) only if both 
qualifications are met; that is, the S0% excess re¬ 
quirement and the requirement that capital is not 
a material income-producing factor. To meet the 
80% excess requirement, it is requisite that more 
than S0% of the gross income of the trade or busi¬ 
ness be derived from the personal services actually 
rendered by the individual or members of the part¬ 
nership or other entity in conducting or carrying 
on the trade or business, and such 80% shall not 
include the gross income derived from personal 
services rendered by employees or other persons 
who are not the owner or owners of the business. 

“SEC. S-l(g). In the application of item (2) of 
Sec. S-l(d), the total value of all those assets of 
the business (whether such assets be of a tangible 
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or intangible nature and irrespective of how ac¬ 
quired) which are essential to and used in conduct¬ 
ing such business shall be considered ‘capital’ used 
in the business. If 20% or more of the gross in¬ 
come from the business is derived from charges 
for personal services rendered by employees or 
agents of the business (as distinguished from the 
owner or owners of the business), the question of 
whether capital is or is not a material income- 
producing factor is immaterial since such business 
would be subject to the tax as an unincorporated 
business. Stated otherwise, a business which may 
be exempted from the payment of this tax by rea¬ 
son of the fact that capital is not a material in¬ 
come-producing factor can only be one in which 
more than S0'/< of the gross income of the business 
is derived from the personal services actually ren¬ 
dered by the owner or owners of the business: in 
any such case falling within this category in which 
the taxpayer believes that the use of capital (as 
such word is defined above) was not a material 
factor in producing the income of his business and 
where the average total amount of such capital em¬ 
ployed during the full taxable year exceeded 20% 
of the total charges during such year to the cus¬ 
tomers or clients of the business for the services of 
the owner or owners of the business, such taxpayer 
is required to submit the facts of the case in writing 
to the Assessor for a ruling thereon before the date 
on which the return would otherwise be due if he 
wishes to escape the penalty for failure to file a 
return.” 

The foregoing regulations, in effect in 1948, were re¬ 
produced in paragraphs 11,563, 11,564, 11,565 and 11,566 of 
State and Local Tax Service, I). C. (Prentice-Hall, Inc.), 
1947. 

As amended in 1950, the corresponding regulations are 
reproduced in paragraphs 10-2161), 10-216c, 10-216e and 
10-216f of D. C. CT (Commerce Clearing House, Inc.), 
pages 910 et seq., and in paragraphs 11,563, 11,565, and 
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11,566 of State and Local Tax Service (Prentice-Hall, Inc.), 
pages 11,405 and 11,406. 


SUMMARY OF ARGUMENT 

1. The business conducted by respondent George P. Adair dur¬ 
ing 1948 was an “unincorporated business” within the meaning 
of the statute involved, and hence, was taxable as such. Such 
business was not entitled to exemption under that provision of the 
statute which exempts any business in which more than 80 per 
centum of the gross income thereof is derived from personal 
services actually rendered by the owner or owners, as distin¬ 
guished from the employees. The amount paid by Adair as 
compensation to his employees in 1948 was more than 20 per 
centum of the gross income of the business and this fact pre¬ 
cluded the exemption of his business. A regulation in force and 
effect during the tax period so provided. Such regulation was 
promulgated under authority of the law, had a reasonable basis, 
and should, therefore, have been given effect by the Board. 

Cases cited by the Board involving interpretations of Federal 
statutes do not appear to be in point; if, however, such cases 
arc in any wise pertinent hereto, some of them appear to support 
petitioner’s contentions. 


ARGUMENT 

PRELIMINARY STATEMENT 

As hereinbefore mentioned, supra (p. £ ), the only ques¬ 
tion presented is whether or not the business of a radio en¬ 
gineering consultant, as conducted by respondent George P. 
Adair during 194S, was one in which more than 80 per 
centum of the gross income was derived from the personal 
services actually rendered by said respondent and one in 
which capital was not a material income-producing factor. 




12 


I 


The Business Conducted by Respondent George P. Adair During 
1948 was an “Unincorporated Business” Within the Meaning 
of the Act, and, hence, was Taxable as Such. 


Respondent George P. Adair, hereinafter called “Adair", 
abandoned the contention before trial in the Hoard that the 
business in question was one which by law, customs or 
ethics cannot be incorporated, and hence for that reason 
not exempt from tax under that provision (Title VIII of 
Article 1 of the District of Columbia Revenue Act of 1947, 
hereinafter called the “Act "). C. F. Hendrick et al. v. 
I). C„ ST U. S. App. 1). C. 265, 183 F. 2d 1002. However, it 
must be obvious that the business involved in the Hendrick 
case, viz. stockbrokerage, like that of the business here in¬ 
volved, viz. radio engineering consultant, is essentially a 
personal service undertaking. 

The contention is that the business involved is one in 


which more than 80 per centum of the gross income is de¬ 
rived from the personal services actually rendered by Adair. 
The further contention is made that capital is not a material 
income-producing factor in the conduct of the business. 
Both these issues must be answered in favor of Adair if he 
is to prevail, for the two criteria are separated by the dis¬ 
junctive word “and" in the statute, supra (p. .?.)• Thus, if 
either issue is decided adversely to respondent, lie must 
be held to have been engaged in an “unincorporated busi¬ 
ness’' within the meaning of the Act. This fact is recog¬ 
nized in Sec. S-l(g) of the Regulations, supra (p. ^ ), which 
declares, inter alia , that: 


“* * * If 2(Y/c or more of the gross income from 
the business is derived from charges for personal 
services rendered by employees or agents of the 
business (as distinguished from the owner or own¬ 
ers of the business), the question of whether capi¬ 
tal is or is not a material income-producing factor 
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is immaterial since such business would be subject 
to the tax as an unincorporated business. Stated 
otherwise, a business which may be exempted from 
the payment of this tax by reason of the fact that 
capital is not a material income-producing factor 
can only be one in which more than 80% of the 
gross income of the business is derived from the 
personal services actually rendered by the owner 
or owners of the business; * * 

The gross income of the business in question for the tax 
year 1948 was $62,495.50 (App. 38). The total wages paid 
all employees in that year was $18,781.57, which amounted 
to 30 -f % of the total gross income (App. 42). 

In his District of Columbia partnership return of in¬ 
come for the calendar year 1948, Adair claimed a deduction 
of the amount paid as wages [$18,781.57] (Tr. 157). This 
deduction was necessarily claimed under subparagraph (1) 
of Sec. 3(a) of Title III of the Act 1 which allows a deduc¬ 
tion for “all the ordinary and necessary expenses paid or 
incurred during the taxable year in carrying on any trade 
or business, including a reasonable allowance for salaries 
or other compensation for personal services actually ren¬ 
dered; * * # .” (Italics supplied.) In other words, Adair 
while claiming, in effect, in his partnership return that it 
was “necessary” for him to expend $18,781.57 in salaries to 
his employees in order to produce the gross income of 
$62,495.50, contends in this case that more than 80 per 
centum of such gross income was derived from his own per¬ 
sonal services. Such contentions are manifestly incon¬ 
sistent arid untenable. It is not to be presumed that such 
a highly educated and astute man as Adair would pay his 
employees that large a sum of money if their services were 
not at least that valuable to him in producing that much 
gross income. 


’See. 47-1557 b(a)(l). D. C. Co<io 1040. Supp. VII. 
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The Board proceeded upon the theory that “the sole 
source of income derived from the business was the personal 
>ervices of * 4 * Adair, based on his special qualifications 
for the work of advising, preparing data for, and testifying 
on behalf of, his clients.” (App. 4b). This theory is, we 
submit, erroneous because it is predicated upon the false 
premise that even if Adair had not employed any one during 
1J48 and thus had to do all the work, he would still have 
had sufficient time to render his own personal services and 
still produce the same gross income. The Board described 
Adair's services as having been made “directlv to his 
clients", implying thereby that the only services which pro¬ 
duced the gross income and upon which the charges made 
were fixed were those of Adair himself. But Adair himself 
testified at the hearing that in fixing the charges to custom¬ 
ers he considered the salaries paid his employees as “part 
of the overhead" (App. 36). The Board's observation that 
Adair’s clients “looked entirely to him for the rendition of 

the services which thev desired*’ seems onlv a round-about 

• * 

way of saying that the “clients” held Adair responsible 
for the quality of the work. 

Tin* Board itself recognized that the services of the em¬ 
ployees were “no doubt essential to the operation of the 
business" (App. 4b). As was hcrebefore mentioned, this 
view was also recognized by Adair since he claimed a deduc¬ 
tion for the salaries paid those employees as an “ordinary 
and necessary" business expense in the partnership return 
(Tr. Ib7—Line “13"). As this Court had occasion to ob- 

serve in Pearson v. Lauglnlin _ V. S. App. 1). C. .. . , 190 

F. 2d 6b8, “It is no more right to allow a party to blow hot 
and cold as suits his interests in tax matters than in other 
relationships", quoting from Alamo Xational Bank v. Com¬ 
missioner of Internal Revenue, 9b F. 2d 622. 

The Board cited three cases which, although they were 
“decided under Federal statutes which differ from the 
statute here under consideration", the Board felt were 
nevertheless “helpful on the point here involved" (App. 
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46). As the Board itself acknowledged, the taxes assessed 
in those cases were “on corporations” and not on “unin¬ 
corporated businesses” which is the case here (App. 46). 
Furthermore, the question in each case was whether or not 
the particular corporation was a “personal service” one* 
under a definition contained in the several statutes involved. 
Under that definition a corporation was to be classified as 
a “personal service corporation” if its income is to be 
“ascribed primarily to the activities of shareholders and in 
which capital is not a material income-producing factor". 
See, e.g., Wliittelsey, Inc. v. Commissioner of Internal Rev¬ 
enue, infra. 

The three cases cited by the Board were Alexander, Con¬ 
over and Martin, Inc. v. Commissioner, 45 F. 2d 383; 
II. Xeicton Wliittelseg, Inc., 9 T. C. 700; Farnham Mfg. Co., 
13 T. C. 511. In its opinion in the Alexander, Conover and 
Martin case the Tax Court held, inter alia, that “If the 
value of the services rendered by the nonstockholding em¬ 
ployees is to be measured by the salaries paid them, and 
we consider this a fair indication of such value, we must con¬ 
clude that the income for the years in question was not 
primarily ascribable to the principal stockholders” (17 
B. T. A. 64). In so holding, the Tax Court was merely 
adhering to the criteria it had adopted in the Appeal of 
Rattarson-Andress Co., 6 B. T. A. 392, where it declared 
that: 


“In our opinion this clause means more than that 
the stockholders shall obtain the clients and super¬ 
vise the work, or that clients shall look to their ex¬ 
perience; it means, among other things, that the 
corporation may not rely upon non-stockholders to 
do a substantial amount of the work which pro¬ 
duces the income whether such work be detailed or 
supervisory. Just as another clause excludes from 
personal service classification those corporations 
where capital contributes materially to the income, 
so does this clause exclude corporations whore the 
services of employees so contribute.” 




See also ./. //. Cross Co. v. Commissioner, 9 B. T. A. 225, 
231. 


In the Varnliam case, supra, the Commissioner contended 
that certain employees of the taxpayer “contributed sub¬ 
stantially to the production of income" (13 T. C. oil, 518). 
In connection with this contention the Tax Court said that 
“A short and complete answer to respondent’s argument 
might well be to point out that the word ‘primarily’ and 
the word ‘substantially’ are not interchangeable equival¬ 
ents. One might admit that the three contact men con¬ 
tributed ‘substantially’ to the production of income without 
denying or negating the fact that the income was nonethe¬ 
less to be ‘ascribed primarily’ to the activities of the stock¬ 
holders." 


The principal followed by the Tax Court in the Alexander, 
rte„ Cross, and Patterson-Andress cases are pertinent for 
this reason: The assessment involved in the case at bar 
was made pursuant to Regulation 8-1 (g) which is obviously 
predicated upon the proposition that if the compensation 
paid employees, as distinguished from owners, of a business 
exceeds 20% of the total charges made during the year to 
customers then it cannot be said that more than 80% of 
such gross income was derived from personal services ac¬ 
tually rendered by the owners. The view of the Tax Court 
in the three alx)ve-mentioned cases shows conclusively that 
the regulation in question, so predicated upon that theory, 
is reasonable. 

The Board did not mention, much less discuss, the regula¬ 
tion pertinent to decision of this case. Unless this situa¬ 
tion is corrected bv this Court the Board’s decision will 
have the effect of completely nullifying the applicable regu¬ 
lation, contrary to the well established principle that ad¬ 
ministrative regulations construing a statute and made for 
its enforcement, if reasonable, and not inconsistent with 
the statute, will not be invalidated. Christopher v. Burnett, 
00 App. I). C. 365, 55 F. 2d 527: McCarl v. United States, 
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etc., 39 App. I). C. 362, 42 F. 2d 346, cert, denied 282 U. S. 
839. Such regulations have the force and effect of law. 
Hughes v. Securities and Exchange Commission, 85 II. S. 
App. 1). C. 56, 174 F. 2d 969; Red River Broadcasting Corn- 
pang v. Federal Communications Commission, 69 App. D. C. 
1, 98 F. 2d 282, cert, denied 305 U. S. 625. 

The mere fact that “subsequent decisions by” the Tax 
Court “and the appellate courts have granted personal 
service classification even though there were a number of 
employees, where ‘the services of such employees were of a 
subordinate character not productive of income primarily’ ” 
(U'hittelseg v. Commr., 9 T. C. 700, 710), or that the Cross 
case, supra, was reversed on appeal, does not detract from 
the proposition that the regulation promulgated by the 
Commissioners has a reasonable basis and, therefore, has 
the force and effect of law. 

CONCLUSION 

The Board’s finding of fact No. 14 (App. 44) is “clearly 
erroneous” and should be set aside; 2 its conclusions of 
law (App. 44) and its decision (App. 46) are erroneous and 
should be reversed and the case remanded to the Board for 
further proceedings on the issues not decided. 

Respectfully submitted, 

Vernon E. West, 

Corporation Counsel, D. C ., 

Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D. C., 

Harry L. Walker, 

Assistant Corporation Counsel, D. C., 
Attorney for Petitioner, 

District Building, 

Washington 4, D. C. 


2/). C. v. Parr. 320 V. S. 60S. 8S L. ed. 40S. 64 S. Cl. 406. 
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Filed Dec. 7, 1950. 

BOARD OF TAX APPEALS FOR THE 
DISTRICT OF COLUMBIA 


Docket Xo. 1228 


GEORGE P. and EVELYN Fj ADAIR, 
a partnership, trading as George P. Adair, Radio Engi¬ 
neering Consultants, Petitioners 

vs. 

DISTRICT OF COLUMBIA, Respondent 


AMENDED PETITION 

The above named petitioners petition for a cancellation 
of an assessment of taxes against them and allege as fol¬ 
lows : 

The Board of Tax Appeals for the District of Columbia 
has jurisdiction according to Title XV of the District of 
Columbia Income and Franchise Tax Act of 1947. 

1. The petitioners are partners, trading as George P. 
Adair, Radio Engineering Consultants, with residence and 
office at 194 Norbeck Road, Rockville, Maryland and an 
office at 1833 M Street, N.W., in Washington. D. C. 

2. The tax in controversy is a Tax on Unincorporated 
Businesses for the Calendar Year 1948 and in the amount 
of $380.41 (three hundred eighty dollars and forty one 
cents) plus interest in the sum of $28.85 (twenty eight dol- 
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lars and eighty five cents), a total amount of $409.26 (four 
hundred nine dollars and twenty six cents). 

3. The notice of assessment was dated July 20, 1930, and 
the tax was paid by petitioners under protest in writing 
on July 28, 1950, date of receipt July 28, 1950, as will ap¬ 
pear in the copy of the notice of assessment hereto at¬ 
tached as Exhibit “A”. 

2 Petitioners did not file any unincorporated Busi¬ 

ness Franchise Tax Return for the years 1947 and 
1948, since they are of the opinion that they are not sub¬ 
ject to tiiis tax. However, under dates of April 3, 1948, 
and October, 1948, they did file requested information invol¬ 
untarily for the calendar year 1947 and 1948 with the Office 
of the Assessor, stating in effect that from the informa¬ 
tion given therein no franchise tax returns have to filed, 
true copies of which are hereto attached and marked 
Exhibits “B” and “C”. 

Under date of June 16, 1949, petitioners, after filing of 
information above mentioned, received from the Assessor, 
D. C., a form letter on adjustment of tax liability for the 
period from May 1, 1947, to December 31, 1947 in the 
amount of $249.48 (two hundred and forty nine dollars 
and forty eight cents) Exhibits “D”. Upon protest of 
the petitioners this adjustment was cancelled with letter 
of January 26, 1950, Exhibit “E”. Xo reasons for this 
cancellation were given nor could be obtained from the 
Office of the Assessor. 

In the same letter, dated June 16, 1949, Exhibit “D”, an 
“Adjustment of Tax Liability” was made by the Income 
and Franchise Tax Division for the calendar year 1948 in 
the amount of $1,245.41 (one thousand two hundred and 
forty five dollars and forty one cents) Exhibit “E”. 
Upon protest of the petitioners this adjustment was also 
cancelled as evidenced by the letter of January 26, 1950, 
Exhibit “E” 

After an extensive correspondence and conferences with 
the Income and Franchise Tax Division the “Adjustment 
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of Taxes” originally $1,245.41, was reduced to $380.41, Ex¬ 
hibits ” F ”. This is the tax amount in controversy, plus 
interest at 6% per annum from April 15, 1949, in the 
amount of $28.85, making a total sum of $409.26, which 
was paid by the petitioners on July 28, 1950. 

3 There are attached hereto and made a part hereof 

all letters received from the Tax Assessor’s Office, 
D. C., in reference to the above Assessment and payment 
of the Unincorporated Business Tax, marked as Exhibits 
“A” to ”11” inclusive. 

4. The assessment of the tax and the interest thereon, 
set forth above, is based upon the following errors: 

(a) The respondent has erred in determining that peti¬ 
tioners, as a partnership, engaged in the profession of 
Radio Engineering Consultants, are liable for the Unin¬ 
corporated Business Tax, as provided by Title 8 of the 
District of Columbia Revenue Act of 1947, approved July 
16, 1947 (Public Law 195, 80th Congress). 

(b) Respondent has erred in failing to give effect inso¬ 
far as petitioners are concerned to the definition of an un¬ 
incorporated business, as provided in Section i, Title 8, 
of the said District of Columbia Revenue Act of 1947. It 
is stated therein that the words “unincorporated business” 
do not include any trade or business which by law, cus¬ 
toms, or ethics cannot be incorporated. 

(c) The respondent erred in holding that petitioners 
are not precluded from incorporating in order to carry 
on their trade or business. 

(d) The respondent erred in holding that less than 80% 
of the total gross income was derived from the personal 
services actually rendered by the petitioners of the part¬ 
nership. 

(e) The respondent erred in holding that the portion 
of the gross income derived from the personal services 
actually rendered by the petitioners was less than 80% of 
the total gross income, because some of the gross income 
is attributable to the personal services rendered by the 
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employees of the business and that gross income attribu¬ 
table to the services of such employees is in an amount at 
least equal to the compensation paid to them. 

4 (f) The respondent erred in holding that the 

petitioners are not exempt under Section 1 of Title 
8 of the District of Columbia Franchise Act of 1947, as 
amended, because petitioners employees earned more than 
20% of the total gross income, and the portion, of the 
gross income derived from the personal services actually 
rendered by the partners was less than 80% of the total 
gross income, and that capital must be a material income- 
producing factor. , . 

(g) The respondent erred in holding that a substantial 
portion of the services rendered by the petitioners is done 
in the District of Columbia and that thev had a gross in- 
come from District sources of more than $10,000, and that 
therefore petitioners were not entitled to the exemption 
under Section 2 of Title 5 of the District of Columbia 
Franchise Act of 1947 as amended. 

(h) The respondent erred in failing to make an appor¬ 
tionment on the work done without the District of Colum¬ 
bia on the information already submitted by petitioners. 

(i) The respondent erred in failing to give effect inso¬ 
far as the petitioners are concerned as to the reasonable¬ 
ness of salary for owners of the business for 1948, and 
arbitrarily fixing an unreasonable salary, as provided in 
the Act. 

(j) The respondent erred in his determination in fail¬ 
ing to apportion for that part of the net income of the 
petitioners which is derived from sources without the Dis¬ 
trict of Columbia as provided in Section 3 of Title X of 
the Act. 

(k) The respondent erred in failing to consider that only 
that portion of the net income of an unincorporated busi¬ 
ness be subject to the tax which is fairly attributable to 
business earned on or engaged in within the District of 
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Columbia as provided in Title X, Section 1 of the 
Act. 

i) 5. The facts upon which the petitioners rely as 

the basis of this proceeding are as follows: 

(a) In the calendar year 1948, petitioners were part¬ 
ners engaged in the profession of Radio and Television 
Engineering Consultants. Upon request of the respondent 
they involuntarily filed and furnished information by con¬ 
ferences, forms and letters to the respondent: Exhibits 
“B” and “C”, “M” and “N”. 

After extensive correspondence and conferences with 
the respondent, Income and Franchise Tax Division, the 
“Adjustment ot Taxes” originally $1,24.3.41 was reduced 
to $380.41, Exhibits ”D” to “H”. This is the tax amount 
in controversy, plus interest from July 28, 19,30. 

(b) Under the Constitution, By-Laws and Canons of 
Ethics of the Association of Federal Communications Con¬ 
sulting Engineers, it is stated that no member is allowed 
to incorporate, nor shall he in any way avoid personal re¬ 
sponsibility for such consulting service: nor shall he be 
employed by an incorporated firm doing consulting radio 
engineering work on behalf of clients. (Article VII, Sec¬ 
tion 2, par. 3; Sec. 4, last par.; Article VIII, Canons of 
Ethics, Section 3.) 

A copy of the above Constitution, By-Laws and Canon 
of Ethics is attached as Exhibit “K”. 

The petitioners have always adhered and still adhere to 
the custom and ethics of the Radio Engineering Consulting 
Profession in that it is highly improper and unethical to 
incorporate in order to avoid personal liability. 

(c) George P. Adair, petitioner, and member of the part¬ 
nership, is a graduate engineer and former Chief Engineer 
of the Federal Communications Commission. His income 
in this capacity in 1946 was $9,892.60. As Chief Engineer 

of the Federal Communications Commission he was 
6 head of the Engineering Department of said Com¬ 
mission. The staff working under him in the dif- 
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ferent years numbered from between 1,000 and 1,500 
persons. 

Through his service with the F.C.C., this partner has 
gained wide recognition and prominence in the Communi¬ 
cations field. After establishing his own radio-television 
consulting firm, all the clients of the partnership, from 
whom the income of the partnership is derived, were con¬ 
tacted by the said George P. Adair personally or they also 
contacted him in person, knowing him and his wide repu¬ 
tation as the foremost expert in this professional field of 
Communications. Attached hereto and made a part here¬ 
of is a list of the qualifications, background and experience 
of said petitioner marked Exhibit “L”. 

Clients of this partnership would not enter into any con¬ 
tract unless said clients were certain of the partner’s, 
George P. Adair’s participation, nor would they enter into 
anv consulting agreement unless thev had been certain 
that George P. Adair, the former Chief Engineer of the 
F.C.C., would render in person, the services they re¬ 
quired. Such was and is the nature of the personal serv¬ 
ices. Petitioner, George P. Adair, not only brought about 
and concluded the consulting agreements, but he actually 
rendered the personal services, it being understood, ex¬ 
pressed or implied, that petitioner George P. Adair in 
person had to render them. Without the personal services 
of George P. Adair himself, no income whatsoever would 
be forthcoming. 

(d) The absence out of the District of Columbia of the 
petitioner, George P. Adair, has been required and is still 
required of him to a great extent. Not a single client of 
the partnership was or is in the District of Columbia, as 
evidenced by the books and records which have been of¬ 
fered to the respondent for his examination. A true copy 
of all clients for the year 1948 is attached hereto 
7 marked “Exhibit M” showing an itemization of all 
fees, received in 1948, according to States, with 
names of clients and amounts. 
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That all engineering services in the field have been ren¬ 
dered personally by petitioner, George P. Adair, such as 
Site Surveys, Antenna Resistance Measurements, Experi¬ 
mental Station Surveys, Supervision of Installations, 
Proof of Performance, Experimentations in the Field, FM 
and TV Field Surveys and Measurements, Interference 
Measurements, Skywaves Measurements, Consultation 
with clients and their technical advisors on the site. Only 
assistance, if and when needed, was given by the technical 
employees of the partnership. Very conservatively esti¬ 
mated, more than 1/3 of petitioner’s time is spent in the 
field, ranging from North Carolina and Pennsylvania as 
far as California. In 1948, $4,202.13 were spent for trans¬ 
portation as evidenced by information from the books and 
records already submitted to respondent. 

After return from the field, the technical data are as¬ 
sembled, analyzed, and the plans outlined by the petitioner 
personally in his office and laboratory—both located in his 
home, which is in the State of Maryland. All his techni¬ 
cal assistants have to do is making the final drafts, which 
work is done at 1S33 M Streets. N.W. Even then, his drafts¬ 
men are working under liis personal supervision and di¬ 
rection. The final reports to client and Federal Com¬ 
munications Commission, including applications to the 
F.C.C. are drafted by the petitioner personally. All the 
office has to do is the typing. All experimental work is 
done by petitioner personally in his experimental labora¬ 
tory—in Maryland—assisted by Evelyn Adair, his partner 
and collaborator for many years, who is also managing the 
office. 

From the foregoing facts it is evident that more than 
80% of the gross income is derived from the personal serv¬ 
ices actually rendered by the petitioners, and that capital 
is not a material income-producing factor in 
8 this highly personal profession in which these peti¬ 
tioners are engaged. All the income consists of fees 
from sources outside of the District of Columbia. In Ex- 
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hibit “M” will be found the names and addresses of all 
clients whose payments constitute the total income of the 
petitioners for the year 1948, the year in question. Xot a 
single client has his domicile, residence or location in the 
District of Columbia. In addition to this, petitioners have 
prepared Exhibit “X”. This list contains the names of 
all clients with addresses and fees, for work performed 
outside of the District, on the premises of the clients, none 
of them located in the District of Columbia. Exhibit “X” 
will show for instance, that for work performed in Cali¬ 
fornia, started and finished in California, net fees of $6,- 
125.00 were received, which represent a part of the 194S 
income. This is the net fee after deduction of the expenses 
incurred. The same applies to the other clients—all out¬ 
side of the District—as enumerated in Exhibit “X”. The 
petitioners state that none of the services performed for 
these clients, as shown in Exhibit *‘X” were performed 
within the District of Columbia, neither before nor after¬ 
wards. 

The assessment amounts to $580.41. The tax rate is 5% 
This $580.41 represents, therefore, the equivalent of 5% 
of $7,608.00 taxable income—after the deductions provid¬ 
ed in the law (see Exhibit “F”). The District of Colum¬ 
bia has made no allowance whatsoever for income from 
sources outside the District of Columbia, although peti¬ 
tioners furnished the District with all the information now 
submitted, besides submitting the books and records, break¬ 
ing down expenses, furnishing even a photostatic copy of 
petitioner’s District Partnership Return which could not 
be located in the District Files. 

The facts hereinabove submitted show that in an allo¬ 
cation of the income that more than $7,60S.00 is from 
sources outside of the District of Columbia as shown in 
Exhibits “M” and “X”. 

9 (e) George P. Adair’s salary has been allowed in 

the amount of $12,000.00 per year. The fact alone 
that George P. Adair has earned a salary of $9,892.60 in 
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his capacity as Chief Engineer of the Federal Communi¬ 
cations Commission should prove that not a reasonable al¬ 
lowance has been made by the District. The additional 
fact that George P. Adair has left the Government be¬ 
cause he considered $9,892.60 (in 1946) not a reasonable 
salary, in connection with the fact that he has earned 
more than three times this amount, i. e. $31,10S.24 (in 
1948) (net) makes it abundantly clear that $20,000.00 
would be a reasonable salary. Evelyn F. Adair, who is 
the other partner, office manager and technical assistant, 
has been allowed $1,200.00 per year as salary. An allow¬ 
ance of $6,000.00 per year would be reasonable. 

(f) In the District of Columbia Income Tax Law, credit 
is given to District Residents for tax paid by Unincor¬ 
porated Businesses. The reciprocal Tax Credit Division 
of the Maryland Income Tax Law does not apply to the 
District Unincorporated Business Franchise Tax Law. In 
the hearings before the Joint Subcommittee on fiscal af¬ 
fairs, held in March and April, 1947, as evidenced in pages 
443 to 471 of the printed record, it is quite clear that the 
legislators did not want double taxation of any kind, nei¬ 
ther in reference to Income nor to Unincorporated Busi¬ 
ness Franchise Tax. The petitioners reside in Maryland. 
They would be taxed twice, a second time in Maryland, if 
they had to pay the tax in question. 

The filing thereof and the payment of the tax, with pen¬ 
alty and interest therefor, was obtained under conditions 
amounting to coercion and duress. Petitioners are 
10 advised and aver that there is no provision of law 
justifying this procedure. 

Wherefore, the petitioners pray that this Board may 
hear the proceeding, and cancel the Assessment of the re¬ 
spondent in the amount of $409.26 plus interest from July 
28, 1950. 
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VI EXHIBIT B 

COXCERXIXG UXIXCO'RPORATED Bl'SIXESS 
LICEXSES rXDER SECTIOX 1, TITLE XIV OF 
THE DISTRICT OF COLUMBIA IXCOME 
AXD FRAXCHISE TAX ACT OF 1047 

In order that the Assessor may have sufficient informa¬ 
tion on which to base a ruling with respect to the liability 
of the taxpayer for obtaining an unincorporated business 
license or as to the filing of a return, it is requested that 
answers to the questions below which have been pencil 
marked be furnished: 

The figures herein reported cover the calendar year 1947 
or period begun May 1, 1947 and ended December 31, 1947. 

(1) (a) Have you an office, place of business, or ware¬ 
house (occupied in whole or in part) in the District 
of Columbia? Yes. 

(b) D. C. Address of such. 1833 M St., X.W., Zone 6. 

(2) If you have one or more offices, warehouses or places 
of business outside the District, state number and 
cities in which located. .... 

(3) Describe the business or activities conducted. Radio 
engineering consultants. 

(a) Xumber of owners. 2. 

(b) Xumber of employees. 5. 

(c) Annual payroll of employees. $4,619.35 from 
start 5/1/47 to 12/31/47. 

(4) If more than 80% of gross income is derived wholly 
from personal services performed by the owner or 
owners of the business, answer the following: 

(a) Total annual gross receipts of the business. $28,- 
761.12 (from start, 5/1/47 to 12/31/47). 

(b) Submit the following analysis of such total re¬ 
ceipts : 
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(1) From charges made to customers or clients 

for services rendered personally by the own¬ 
ers of the business.$24,446.95 

(2) From charges made to customers or clients 

for services rendered by employees of the 
business . $4,314.17 

(3) From charges made to customers or clients 

for services rendered by others not employed 
by the business but whose services are con¬ 
tracted for from time to time. 

(4) From charges for material, parts, equipment, 

appliances or other tangible property billed 
separately or in conjunction with services to 
your customers or clients. 


(5) Annual amount paid by you for services of persons 

not regularly employed by you. .. $150.00 

(6) Annual net income before deduction of Federal income 

taxes and without deduction for salary or drawing ac- 
counts of the owner or owners of the business (from 
start 5/1/47 to 12/31/47) .$16,863.55 

(7) Indicate by check mark the nature of the work per¬ 
formed by your employees: 

Selling 

V Clerical 

Other duties (describe) 

V Mechanical — Drafting, engineering under super¬ 

vision 

Labor 

Supervisory 

(8) Do your employees perform services or other work 
at the premises of your customers or clients? Yes, 
limited. 

(9) (a) Are the above answers (#2 to #S inclusive) typ¬ 

ical of your business over the years? Yes. 

(b) If the answer is “No”, please explain. 

13 (10) If you are the owner of the business in ques¬ 

tion and are also employed by another organi- 
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zation in which you do not share in the ownership, 
state the percentage of time which you devote to such 
other business as an employee and your annual salary 
or compensation as such employee. 0 r /< of time. 
Amount $0. 

(11) If you derive income from trading in securities ami 
claim that such transactions do not constitute the 
operation of an unincorporated business within the 
meaning of the Act, submit the following information 
covering the past year: 

(a) Number of transactions in the purchase and sale 

of securities. .. 

(b) Net income (or loss) resulting therefrom. $ . 

(c) Net income derived from other sources. $ 
(Dccribe such other sources) 

(12) (a) Are you the owner or part owner of any other 

business which you claim is exempt from the tax? 


(b) If you have an equity in two or more distinct 
businesses and your equity differs in each busi¬ 
ness, give the names of the owners of each busi¬ 
ness and percentage of equity, the nature of each 
business, the annual volume of each business, 
and the annual net income of each business be¬ 
fore Federal income taxes and payment of sal¬ 
aries or drawing account to the owners thereof, 
(use separate sheet if necessary) . 

(13) Number of transactions during the past 12 months 

involving the sale of real estate. 

i (a) Total amount of such sales. $. 

(b) Net income derived from such sales. $.. 

(c) AVhat is the maximum weekly or annual salary 
or wages paid to any of your employees or sales¬ 
men paid on commission (other than to the owner 
of the business)? $100.00. 

(14) Balance Sheet (Cash Basis) as of December 31, 1947 
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ASSETS 


Cash ........ ...$ 9,103.92 

Notes & Acc’ts Rec. (net).... 

Inventory Deposits.... 225.00 

Business Equipment (net) ... . .. 5,712.47 

Buildings (net) .... 

Land (cost value) ...._______ 

Other Assets (itemize) .... .. 


Total Assets..... $15,34<.39 

LIABILITIES 

Acc'ts Payable Federal Old Age .. $ 25.85 

Notes Payable ...... 

Other Business Indebtedness: 

(itemize) withholding Tax . 251.85 

Total Liabilities . 277.70 

Net Worth . 15,069.69 

Total . ..$15,347.39 

(15) Do you own any real or personal property in the 
District of Columbia from which rent or other income 

is derived? No. Describe ... Annual Rental 

Income $__ 

(16) Do you have any income or activities in the District 

of Columbia not referred to above? No. Describe 
briefly .....-.-.... 
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EXHIBIT F 

George P. and Evelyn F. Adair 
T/A George P. Adair, 

Radio Engineering Consultants 
1833 M Street, X.W. 

Washington 6, D. C. 

Calendar Year 194S 

Net income of unincorporated business, 
per partnership return $31,108.24 

Less: 

Salary for services of George P. Adair $12,000 
Salary for services of Evelyn F. Adair 1,500 

13,500.00 


Revised net income from business $17,60S.24 

Less: Exemption • 10,000.00 


Revised net taxable income . 7,608.24 

Tax at 5% 380.41 

Less amount reported 0 


Deficiency $3S0.41 


"This deficiency is proposed in view of your failure to file 
an unincorporated business franchise tax return for the 
year 1948. No allowance has been made for such services 
as may have been rendered without the District inasmuch 
as the information requested by this office to enable us 
to make an apportionment has not been furnished. 
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EXHIBIT L 

38 STATEMENT OF QUALIFICATIONS OF 

PETITIONER GEORGE P. ADAIR 

1. That he is a consulting radio engineer residing at 
194 Norbeck Road, Manor Club Estates, Norbeck, Mary¬ 
land, with offices at 1833 M Street, N.W., Washington 6, 
D. C. 

2. That he was born in Rancho, Gonzales County, Texas, 
December 8, 1903. 

3. That he graduated from Boerne High School, Boerne, 
Texas, in 1919 and from Main Avenue High School, San 
Antonio, Texas, in 1920. 

4. That he graduated with honors from the Agricul¬ 
tural and Mechanical College of Texas, College Station, 
Texas, in 1926, receiving a B.S. Degree in Electrical Engi¬ 
neering and that he majored in communication engineering. 

5. That he has taken several special courses in radio 
engineering and that he conducted a class in radio in San 
Antonio, Texas, in 1930. 

6. That following graduation from college he was em¬ 
ployed in the Radio Department of the General Electric 
Company in Schenectady, N. Y., where he designed, con¬ 
structed and installed radio equipment from 1926 to 1929. 

7. That in 1929 he resigned from the General Electric 
Company to become associated with the Straus-Boden- 
heimer Company of Texas doing radio work. 

8. That in 1931 he resigned from the Straus-Bodenheim- 
er Company to join the staff of the Federal Radio Com¬ 
mission as an Associate Engineer in the Broadcast Divi¬ 
sion and that he was transferred to the Federal Com¬ 
munications Commission in 1934 when it was formed. 

39 9. That from 1936 to 1939 he served as Acting As¬ 
sistant Chief of the Broadcast Division of the Engi¬ 
neering Department of the Federal Communications Com¬ 
mission and that he was made Assistant Chief of this Di¬ 
vision in 1939. 
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10. That in 1941 lie was appointed Assistant Chief En¬ 
gineer and placed in charge ot the Broadcast Division. 

11. That in 1944 he was made Chief Engineer and placed 
in charge of the Engineering Department of the Federal 
Communications Commission, and that he served in that 
capacity until he resigned in 1947. 

12. That while in the Broadcast Division of the Engi¬ 
neering Department, he made extensive studies of all 
phases of broadcast allocation and was very active in the 
drafting of the rules and standards of good engineering 
practice concerning standard broadcast stations. That he 
was in charge of the shift of broadcast stations to the new 
frequencies assigned by the North American Broadcasting 
Agreement in 1938. 

13. That as Chief Engineer of the Federal Communi¬ 
cations Commission he personally directed the engineering 
phases of the Allocation hearings and the color television 
hearing and participated actively in the drafting of the 
rules and standards of good engineering practice concern¬ 
ing both FM and television. 

14. That he was a IT. S. delegate to the Conference on 
Frequencies for the Liberated Countries of Europe which 
was held in London in September, 1945; he was a Technical 
Advisor to the Second North American Regional Broad¬ 
casting Conference and to the Preliminary Engineering 
Conference for the Third North American Regional Broad¬ 
casting Conference in Havana. Cuba, in November, 1947; 
that he is a member of several of the technical commit¬ 
tees presently preparing for the Third North American 
Regional Broadcasting Conference, and while with the 
Commission was chairman of the Joint Industry-Govern¬ 
ment Committee preparing for this Conference, which is 

to be held in Canada in September, 1949. 

40 15. That while with the Commission he was Chair¬ 

man of the Joint Industry Committee preparing for 
the Clear Channel Hearings; he was the Commission’s ob¬ 
server on the Radio Technical Planning Board; a member 





of the American Standards Association War Committee 
on Methods and Instruments for Measurement of Radio 
Noise and a limited member of the National Fire Protec¬ 
tion Association Electrical Committee; he also served on 
several other Government and Government-industry Com¬ 
mittees including the Federal Radio Educational Commit¬ 
tee, and the Executive Board of the Central Radio Propa¬ 
gation Laboratory, and during the war worked closely with 
the Office of War Information in setting up the Interna¬ 
tional Broadcasting Service (now termed The Voice of 
America) and he was active in the Board of War Com¬ 
munications and related work. 

16. That in addition to the above he has been associated 
with radio and electrical work since 1911 when he first be¬ 
came interested as an amateur and that during high school 
he worked part time as telephone repairman and elec¬ 
trician. 

17. That in his college senior year he was in charge of 
Radio Instruction in the Reserve Officers Training Corps 
and that following graduation he received appointment as 
a Reserve Officer (Second Lieutenant) in the Signal Corps 
of the U. S. Army. 

18. That in addition to acting as Consulting Engineer 
for approximately one hundred stations and applicants, he 
is Director of Research for Television California, San 
Francisco, California; Member of Advisory Board of Tele¬ 
vision Fund, Inc.. Chicago, Illinois; Consultant Advisor to 
the National Association of Broadcasters, and Member of 
the Radio Advisory Board of Stephens College, Columbia, 
Missouri. 

19. That he has been granted several United States and 
foreign patents on radio circuits. 

41 20. That he is: 

A Fellow in the Institute of Radio Engineers 
(awarded for Technical Direction of the Allocation of 
Radio Frequencies). 
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An Honorary Lifetime Member of the International 
Municipal Signal Association, Incorporated. 

Charter Member of the Engineers Club of Wash¬ 
ington. 

Member Tau Beta Pi Fraternity. 

Past Chairman Washington Section of tbe Institute 
of Radio Engineers, and a member of the Executive 
Committee. 

*%%****** 
EXCERPTS FROM TESTIMONY AND PROCEEDING'S 

48 Mr. Hedrick: The petitioner and his counsel have 
conferred with counsel for the Government and I 
would like to narrow the issues with respect to two items 
that are pleaded in the petition, but which we do not pro¬ 
pose to offer proof on today. 

One is the pleading with reference to the law, custom and 
ethics of the field in which this man is engaged, and that 
is without prejudice to raise it on any subsequent year 
that might be involved. 

The other is that we will not contest the finding by the 
Assessor as to the allowance for the reasonable salary of 
one of the petitioners here, Evelyn Adair. We con- 
40 ceded for the purposes of this case and for this year, 
but without prejudice to raising the question in any 
subsequent year that the finding of the Assessor with re¬ 
gard to a reasonable salary for her is admitted to be 
correct. 

Now, in this case we will still contend, however, that the 
petitioner is not an unincorporated business, because it 
comes within the exemption of more than 80 percent of the 
gross income of the enterprise is attributable to the serv¬ 
ices of the proprietors. 

We will also contend that the Assessor erred in finding 
that any part of the income of this enterprise was from 
sources within the District of Columbia. 

As a secondary proposition and without prejudice to our 
original and first point, the second point, we will also con- 
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tend that the Assessor erred in finding that the petitioner 
had net income in excess of the exemption, and that he 
erred in not allocating or apportioning at least $11,000 of 
the net income to sources without the District of Columbia. 

***#*#•## 

•37 Thereupon ESTERLY C. PAGE was called as a 
witness by and on behalf of the petitioner and, after 
having been duly sworn, was examined and testified as 
follows: 

*•**<**##** 

7)8 Q. What is your occupation, Mr. Page! A. I am 
a consulting radio engineer, partner in the firm of 
E. C. Page, consulting radio engineers, with offices in the 
Bond Building. 

Q. How long have you been engaged in that occupation 
in that field of endeavor ? A. I have been engaged in the 
field of consulting engineering since 1932, except for the 
war years of this last war when I served in the Signal 
Corps, and I have been engaged in the present partnership 
practice of consulting radio engineering since January 1, 
1947. 


****#*#•*. 

59 Q. Do you know Mr. George P. Adair, one of the 
petitioners in this case? A. Yes, indeed. 

Q. IIow long have you known Mr. Adair? A. I believe 
since 1930, I first met Mr. Adair, in the early days of the 
Commission, when he was in the engineering department. 

***•*•*#* 

GO Q. Are you familiar with his background and ex¬ 
perience in this field ? A. Yes, to the extent that I 
know what his background has been with the Government, 
and to a limited extent the work that he does and the 
clients that he has been serving since he has entered the 
consulting field. 1 think we have had cases before the 
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Commission when we appeared on opposite sides as wit¬ 
nesses. 

,•****•***• 

(>1 Q. I would like to ask vou, Mr. Page, whether or 

not you are familiar with the work he did at the 
Commission. A. Yes, I am. Through the period of years 
from 1930 on until Mr. Adair left the Commission, I have 
had frequent dealings with him in which he represented 
the FCC’s engineering department in which we had con¬ 
ferences on various directional antennas and station loca¬ 
tion and interference problems. 

Since that time 1 have had occasion to look into docu¬ 
ments submitted by Mr. Adair with respect to the details 
of his experience when he applied for membership in the 
Association of Federal Communications Consulting Engi¬ 
neers. I happen to be Acting Chairman of the Member¬ 
ship Committee. 

Q. Well, now, in these cases in which you appeared on 
opposite sides with him at the Federal Communications 
Commission, didn’t you have an opportunity then to hear 
his testimony as to his qualifications and background? A. 
Yes, I have heard his testimony as to his qualifications, 
that is true, and furthermore, I have had occasion, as I 
say, to deal with him directly. So, I think I can form a 
pretty reasonable opinion as to his engineering ability. 

As I say, I hire and have hired numerous engineers, and 
I think I have had enough experience so that I can judge 
the abilities of Mr. Adair in the engineering field. 

Q. I would like to refer back to the answer to one of 
my questions in which you stated that you were fa- 
62 miliar with his activities since he left the Commis¬ 
sion only to a limited extent. By that did you mean 
that you were not familiar with the names of all the people 
that he represents? A. I am not familiar with all of the 
people he represents, nor of the exact work which he does 
for them in detail. 
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I am familiar with the fact that he performs for his 
clients the same type of service that I perform for mine 
and the same type of service that a dozen other consultants 
in Washington do. 1 know that in some cases they hired 
Mr. Adair as consulting engineer instead of myself. 

65 How many radio engineers do you employ, as a 

6G member of that partnership? A. At the present 
time, approximately 16. 

Q. Plow many of the 16 do you pay a salary of $25,000 
per annum to? A. None, sir, in my office, because I don't 
have that sort of a need. 

1 do pay—we do have salaries of $12,000 a year and 
$10,000 a year, but not of $25,000. 

Q. Now, when you employed for your partnership engi¬ 
neers, of course you wanted to get well qualified engineers, 
isn’t that true? A. That is correct. 

Q. And you think you do have well qualified radio engi¬ 
neers in your employment? A. That is correct. 

Q. And yet you pay none of them more than $12,000 a 
year? A. That is correct, because I have no one in my 
employ who has the background and qualifications of Mr. 
Adair. 

My partner, Mr. Waldschmitt, would be the closest ap¬ 
proach to Mr. Adair, but he does not have the background 
and experience that Mr. Adair has. I think I am the only 
one in the office who has such background. 

Q. I am not speaking of you and Mr. Waldschmitt. I 
am speaking of the engineers employed by the partnership. 

A. Yes, sir. I don’t have anyone in my employ who 
67 is the equivalent to Mr. Adair. 

Q. Now, the engineers in your employ—what do 
they do? A. They perform design, services, and supervise 
adjustments, testing of directional antennas, and station 
installations, both for broadcast and point to point com- 







munication stations. They operate under my direction 
and supervision. 

Q. In general, would it be fair to say that the radio 
engineers employed by your firm individually do the same 
type of work that both you and Mr. Adair do when they 
go out in the field? .V. When you go out in the field, no, 
because as far as I am concerned—and I can’t speak of 
the details of Mr. Adair's operations in the field, because 
I don’t know them, but I do know about my own. They 
do not do the same sort of thing because they do the detail 
work and I do the overall supervising, planning and ad¬ 
vising of the client. None of these engineers in my office, 
outside of my partner and myself, consult and advise with 
clients directly. 

Q. Mr. Page, if you don't know then the detail done by 
Mr. Adair in connection with the detail done by the radio 
engineers, if any, employed by him, how are you able to 
testify as to what a reasonable salary for him would be in 
1948? A. Because I know what sort of salaries were paid 
for equivalent grade of personnel in 1948—in 1946, in 1947, 
and in 1948. 

68 Whatever Mr. Adair has been doing with his time 
and his services is, of course, unknown to me in de¬ 
tail. ITow he operates is beyond me. I do know that if 
Mr. Adair were available, I should be glad to hire him for 
that amount of money. I feel that he is well worth that 
salary and he would be worth it to me. 

Q. Even though when he was in your employ he would 
be under your direction and supervision in the same man¬ 
ner as your other radio engineers? A. Xo, sir, because 
if I had a man of Mr. Adair’s calibre and experience, I 
would not have to- 

By Mr. Walker: 

Q. You would pay Mr. Adair that regardless of whether 
you knew what he was going to do or what he actually did? 
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A. Yes, I think Mr. Adair knows enough about the field, 
because he is self-starting and free-wheeling and would 
not have to have guidance and supervision. He lias had 
enough background that he can go ahead and do the same 
sort of thing I would do. 

* * •?- 

70 By Mr. Walker: 

Q. Mr. Page, how do you determine whether you 
are going to go out yourself, or Mr. Waldsclnnitt is going 
to go out, or whether you are going to send one of the 16 
engineers out to perform a particular service for a cus¬ 
tomer:' A. I decided that based upon the workload of each 
individual and also upon the type of problem which is pre¬ 
sented. If it is a problem which does not require a con¬ 
siderable customer service and contact—in other words, 
the client has to be advised and important decisions have 
to be made with respect to expenditures or change of fa¬ 
cilities or selection of a site—in those cases, either myself 
or Mr. Waldschmitt go. 

In cases where there is an installation going in in which 
the plans are made and approved and the thing is more or 
less routine, then we send out other engineers. 

Now, most of my engineers are tied up in government 
work at the present time and they all have been selected 
and hired to do certain specific types of work of 

71 engineering. In other words, these people, who I 
pay up to $12,000 a year, are paid for a specialized 

form of work and not for a general supervisory type of 
thing such as I do or my partner does. 

Q. Mr. Page, do you recall how much money Mr. Adair 
made when he was employed first with the Federal Radio 
Commission and later with the Federal Communications 
Commission? A. No, I don’t know what the Government 
salaries were at that time. I believe the salary when he 
left as chief engineer was on the order of ten or eleven 
thousand dollars a year, but that is not surprising. I 
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think practically all the specialized personnel over at the 
Commission are grossly underpaid. 

*####*#** 

75 The Board: Can you tell me in not too many 
thousands of words just what sort of work it is that 

Mr. Adair does? 

The Witness: Yes. Mr. Adair assists clients in mak¬ 
ing allocation studies to determine frequencies upon which 
a prospective station may operate, and in the selection of 
sites for stations; and in some cases I believe in markets, 
whether an applicant would make an application in one 
city or another based on engineering considerations. 

«**####•*• 

76 The Board: And also on questions, I assume, of 
interference, range and coverage? 

The Witness: That is correct sir. 

Then, Mr. Adair would supervise installation and 

77 adjustment, testing of the station, and also many 
times when applications are filed, we have problems 

with others filing for the same facility, or objections on the 
part of the Government, and we have hearings. 

The Board: Is that handled by him or the attornevs? 
The Witness: That is handled by the attorneys, but 
on the other hand, the cases which are before the Commis¬ 
sion, the majority of them, have engineering aspects, and the 
testimony is given by the engineers and expert witnesses. 

********* 

78 By Mr. Hedrick: 

Q. In the consulting engineering profession- 

********* 

79 By Mr. Hedrick: 

Q. -what is it that brings business into the or¬ 

ganization? A. The reputation and previous work of the 
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partner, or the individual who is the consulting engineer, 
or the tinn. 

##*#*#*« 

*4 GEORGE P. ADAIR was called as a witness by 
and on behalf of the petitioners and having been first 
duly sworn, was examined and testified as follows: 
85 Direct Examination 

By Mr. Hedrick: 

Q. Will you state your full name, please? A. George P. 
Adair. 

(J. Arc you a petitioner in this case? A. Yes, sir, I am. 
Q. What is your occupation, Mr. Adair ? A. Consulting 
radio engineer, communications. 

Q. Were you engaged in that occupation in 1948? A. 
Yes, I was. 

* ***#•*«* 

92 Q. Now, will you describe to the Board, Mr. Adair, 

the types of services that you performed in general 
for these clients that you have listed in Petitioner’s Ex¬ 
hibit Xo. 3? A. Any particular one? 

Q. You might select several of the representative and 
tell what the type of work was and where it was performed. 
A. Well, there is one, Television, California, that is a 
substantial amount there. The work consisted of appear¬ 
ing as an expert witness in a hearing in San Francisco, 
California, on a television case, and the supervision of the 
installation of a television station in San Francisco, and as 
director of research in carrying out an experimental pro¬ 
gram with respect to that station in San Francisco. 

Q. Were any services performed for that client at the 
offices in Washington? A. Only minor matters, the prin¬ 
cipal one being the mechanics of drafting a report to sub¬ 
mit to the Commission in compliance with their rules, and 
that was largely the typing and drafting, general clerical 
work. 
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Q. Was that prepared from data that was ac- 
93 quired from the client in California? A. That is 
right, the data that was taken in California, a por¬ 
tion of it taken by myself, and the balance under my su¬ 
pervision. 

Q. Well, now, what other types of work have you done, 
or did you do, in that year for clients listed there? A. 
Another one that is a substantial amount there is Pacific 
Broadcasting Company at Pasadena, California. The 
work done there was the taking of field intensity recordings 
at Blandings, Utah, and Silver City, New Mexico, and the 
preparation of that similarly described before. 

Also, I was out there at the station itself and went over 
their installation and had conferences and made a deter¬ 
mination of what should be done. 

Q. Was there any other type of work that would be 
describing in a general way what you perform? A. Yes, 
there are a number of these in which transmitter loca¬ 
tions were determined, which consisted of a trip to the 
area concerned and the selection of a transmitter site suit¬ 
able for the radio or television facility that was being pro¬ 
posed. which is determined on the basis of the knowledge of 
propagation of the frequency under consideration, the 
amount of space that is required, what type of soil and 
other conditions are concerned with it, and where it should 
be located with respect to the area to be served. 

9i4 Q. Is there any other general category? A. Yes, 
there are some in which preparations of applica¬ 
tions for presentation to the Commission to obtain a con¬ 
struction permit to build a station are involved. 

There are also some here which I represented clients in 
Cuba at an international conference on radio facilities. 

The Board: What do you mean by representing clients? 

The Witness: I was a technical adviser to the delega¬ 
tion, to the Government delegation, going down there, in 
which it was my responsibility to give them technical ad¬ 
vise as far as my experience and so on was concerned. My 



way was paid in this particular instance by five persons, 
lor example, that represented three different frequencies 
that were being contested and that the Cuban government 
wished to take, and we were trying to keep them from it. 
It was my duty to give all the information we could to in¬ 
dicate why they should be kept in this country. 

1 might say in that case-- 

The Board: To whom did you give that information? 

The Witness: To whom did I give it? 

The Board: Yes, to the people who employed you or 
some other authorities? 

The Witness: Xo, I gave it to the official members of 
the United States delegation that were there to use in 
their negotiations with them, and also attended the con¬ 
ference. 

95 The Board: Well, the reason I asked you is when 
a lawyer uses the term “represent,” he means not 
that he is speaking to a person, but speaking for a person. 

The Witness: Well, that I would say is generally what 
I was doing, representing them from a technical aspect. 

The Board: I judge from what you say you were ad¬ 
vising them rather than speaking on their behalf, or am I 
wrong about that ? 

The Witness: Well, I might say there were two ca¬ 
pacities: One, I was advising the delegation from my whole 
general experience and so on on matters that affected the 
whole United States. On the other hand, I was endeavor¬ 
ing to make sure that the particular clients I represented, 
that their interests were not adversely affected by any ac¬ 
tion that was being taken, which is the usual practice in 
those foreign negotiations. 

*#**#•##* 
109 Q. You heard Mr. Page’s testimony. Is your radio 
consulting business fairly similar to that described 
by Mr. Page? A. Yes, very similar. 
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Q. Was any work done for clients except under your 
supervision? A. No. 

Q. By your employees? A. No. 

Q. Was any advice given to the clients by any of your 
employees directly? A. I don't think any advice was. 
Sometimes, I was absent from the office and a client maybe 
insisted on an answer or something of that nature. Maybe 
one of the engineers gave him a tentative answer sub- 

110 ject to my approval. Very often they have told me 
when I returned to the office, or called me long dis¬ 
tance if I was out of the city, that a party wanted some in¬ 
formation and that thev had told him such and such. If 
I agreed it was all right, I would accept it, or if I didn’t I 
would call the client and reverse the opinion. 

Most clients don’t wish advice from subordinates at all. 
That is one of the things alx>ut this business in that they 
want the head of it to take full responsibility and to have 
their contact with him. 

# <: f* % * • # • * 

111 Q. Mr. Adair, in 1948, what percentage of the gros* 
income of the enterprise was derived from personal 

services actually rendered by you? A. One hundred per¬ 
cent. 

*****•#•* 

113 Q. Now, in conclusion, will you state what is the 
end result of this work that you do for these people? 
What is it that you do for these people? 

The Witness: The end result, I would say, is to supply 
information and advice to them on the running of their 
business from a technical standpoint, and deliver it to them 
at their place of business. 

I* * m * * m * • * 
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114 Cross Exminatiox 

- »#*##<*• * 
By Mr. Walker: 

Q. How many people were employed by you in 1948? 
••>*###*#«►«* 

The Witness: I believe the maximum that I had at any 
time was three full-time men and two part-time and two 
girls. 

«#****#*# 

115 Q. Now, were the three men radio engineers ? A. 
One of them was a radio engineer, although he was 

still quite a bit in training, I would say. 

Q. Let me put it this way: Was he licensed as a radio 
engineer by the Federal Communications Commission in 
1948? A. I think he had an operator’s permit, but that 
doesn’t mean anything in engineering. 

The Board: Wait a minute, an operator’s permit is not 
an engineer’s permit? 

The Witness: That is right. That is merely to operate 
a station. 

The Board: Do you mind if I interrupt a moment? 
Which of these men had engineering degrees from colleges 
or universities? 

The Witness: Mr. Bitch has an engineering degree. Mr. 
Taylor had some kind of certificate from the Capitol Radio 
Engineering Institute out here on 16th Street, which is not 
an accredited school. Mr. Bobbins had the same thing. Mr. 
Mueller and Mr. Freeman were students at Maryland Uni¬ 
versity, and at Georgetown University at that time going 
part-time. 

The Board: Does the FCC, or did the FCC at that time 
issue any licenses except to operators, as operators? 

The Witness: They issued them as operators, yes. I 
believe Mr. Bitch and Mr Taylor both handled operators’ 
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licenses or permits, but the Commission issued no- 

116 The Board: Do you have a license from the Com¬ 
mission as an engineer ? 

The Witness: Xo, the Commission issues no licenses as 
engineers. I might say that they endeavored to inaugurate 
such a thing, but the Commission does not do that. 

The Board: I don’t care about that. 

By Mr. Walker: 

Q. These two employees of yours held the same licenses 
from FCC as vou did? A. Xo, I held no license from them. 

Q. You held none? A. Xo, the Commission doesn’t issue 
licenses to engineers. I was not operating a radio station. 

Q. You had no operator's license? A. Xo, I subsequently 
got a restricted operator’s license in order to operate the 
equipment while we were making tests, but I had held li¬ 
censes in the past, but I abandoned them and I considered 
it a detriment in my business to have an operator’s license. 

Q. In summary on this point, there is no qualifying 
examination that a person has to take in order to hold him¬ 
self out to the public for your type of work, is there? A. Xo. 

Q. And there wasn’t in 194S? A. Xo. The only 

117 qualification is that you have to stand back of your 
work and when you appear at a hearing you are 

qualified at that hearing as to whether you are qualified to 
testify in regard to the matters that you propose to testify 
on. 

Q. And you have to stand back of that whether you have 
great qualifications or little qualifications? A. That is 
right. If you don’t have the qualifications, you have no 
business in it. 

Q. How much salary did each of those two gentlemen get 
in 1943. Mr. Adair? A. Well, we had that list—Mr. Ritch 
was pahl a salary of $100 per week, and total earnings in 
1943 were $5,920.33. 







Q. Now, the other gentleman that held an engineering 
degree? A. Well, none of the others had held any engineer¬ 
ing degree. 

Q. Well, the one that had graduated from the Capital 
.Radio Engineering Institute? A. One of those, Mr. Taylor, 
received $.35 a week, and for the year $3,450.35; and Mr. 
Robbins, $44.00 a week, and for the year, $1,933.57. Neither 
of them had practical experience 

Q. I don’t believe that is responsive to the question, Mi-. 
Adair. I asked you how much they received. 

Now, you had in addition to those two student en- 
118 gineers, engineers for 1948? A. Well, I had one 
other engineer who was not a graduate engineer, 
but he worked for me for approximately two months at 
$75.00 a week. That was Mr. Lemon. 

Now, going to the student engineers, Mr. Mueller was 
$46.00 a week. He received a total of $1,207.25. Mr. Free¬ 
man received $42.00 a week and total of $463.31. 

Q. Now, did Mr. Ritch devote his full time to your 
business during 1948? A. Yes, he was with me the full year. 

Q. And Mr. Taylor? 

The Board: It isn’t a question of a full year. While he 
was working for you, did he give you all of his working 
hours? 

The Witness: That is right. 

*****'•*•# 
By Mr. Walker: 

Q. And the same would bo true with respect to Mr. 
Taylor? A. Yes. 

Q. And Mr. Robbins? A. I believe Mr. Robbins worked 
part time a portion of that year, because he was still going to 
school and. as I recall, a portion of that time he was working 
part-time also. 
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119 Q. Xo\v, you had in addition to these five men dur- 
that year, liow many female employees ? A. The 

most at any one time were two. 

Q. What was the total amount paid to your female em¬ 
ployees during that year, that is, in the aggregate ? You can 
make it approximate, Mr. Adair. A. I would say around 
$5,500, something of that order, 
i Q. Mr. Adair, the total amount paid to the people em¬ 
ployed by you during that year was a little over $19,000 and 
a little less than $20,000; is that correct? A. The figure I 
have here is $1S,7S1.57. 

Q. Xow, what services were performed for you by Mr. 
Iiitch during that year? What was the nature of his serv¬ 
ices? A. Well, under my supervision he made calculations 
on antennas, determinations of interference, and 

120 analyses of data that had been taken in the field. 

Q. Did Mr. Hitch go out in the field? A. I don’t 
believe he did in 1948. Yes, he went out in 1948, in Decem¬ 
ber. He received no pay in 1948—he was out for about a 
week the last of December. 

Q. In connection with the work on the calculations on 
antennas and so forth done by Mr. Ritch, you considered 
those services in fixing the charge to your customers did you 
not? A. Certainly, that is part of the overhead of the 
business. 

Q. Xow, what did Mr. Taylor do in 1948? What was the 
nature of his duties? A. The nature of his duties was, say, 
primarily educational and learning what was going on. I 
had intention of training him into an engineer and doing 
such more or less semi-technical work that he could do. 

Q. Mr. Adair, maybe you misunderstood the question. 
You didn’t pay Mr. Taylor $3,500 for his education. What 
did he do for you by way of rendering services? A. Oh, he 
did drafting work and determination of some interference 
and odds and ends, except technical. However, speaking of 
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productive work, as I indicated before, the substantial part 
of it was an education for using him later. In this business 
you have to do a lot of that because they don’t come 

121 trained to you and you have to train them. You have 
to gamble on a lot of them. Maybe they stay with you 

and maybe they don’t. 

Q. However, whatever he did you considered his services 
worth $3,450 in 1948? A. I had to consider from both the 
short-time basis and on the long-time basis. 

Q. Are you saying now that you don’t believe that that 
was a reasonable compensation for Mr. Taylor? A. He 
didn’t get paid that for his services. 

Q. I didn’t ask you that, Mr. Adair. I ask you whether 
you considered you were paying Mr. Taylor a reasonable 
compensation for what services he rendered. A. I would 
say I paid him too much for what he actually rendered dur¬ 
ing that period. 

Q. You would say then, in other words, that some part 
of the $3,400 odd was, as far as your business was con¬ 
cerned, not a reasonable business expense ? A. Well, it was 
a business expense that I couldn’t charge off to somebody 
else. It was something I had to do in an endeavor to build 
up the business. 

Q. You considered the employment of Mr. Taylor to be 
a good capital investment? A. I suppose I could call it that. 

Q. Because of the services he rendered in that year 

122 and what he might render in the future? A. That is 
right. 

Q. Now, how about Mr. Robbins? What did he do? A. 
More or less the same thing as Mr. Tavlor. 

Q. Did either Mr. Taylor or Mr. Robbins go out in the 
field and contact any of your customers during 1948? A. 
No, they went out and did some measurement under my 
supervision, but they had nothing to do with the policies or 
anything else. They read meters. 
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Q. They read meters? A. That is right. 

Q. Did you make a charge to your customers for the read¬ 
ing of meters? A. Absolutely, that is, I have the rental of 
the meters and the time and the trucks and everything else 
in it. 

The .Board: What kind of meters? 

The Witness: Field intensity meters and other instru¬ 
ments. 

By Mr. Walker: 

Q. They are to enable one to get an idea of the efficient 
operation of a radio station? A. That is one of the reasons, 
yes. 

Q. What are the other reasons? A. Well, to determine 
what signals you get in a certain area and what interference 
is involved. I suppose you could break it all down narrowly 
to the efficiency of the station. 

The Board: The efficiency of a station in a parti- 
1'23 eular place? 

The Witness: That is right. 

By Mr. Walker: 

Q. Xow, how about Mr. Mueller; was he a student? A. 
Yes, he was a student. 

Q. And was he an engineering student? A. Yes, he was 
an engineering student. 

Q. In 1948, how far had he gone toward receiving a de¬ 
gree, a BS in electrical engineering? A. I believe he was 
a sophomore in 1948, his second year. 

Q. Well, how about Mr. Freeman? A. I couldn't say 
about Mr. Freeman. 

Q. He was in college, working? A. That is right, but I 
would say that his knowledge of engineering, at least radio 
engineering anyway, was the least of any of the men that we 
had. 

Q. Xow, what did Mr. Mueller do in 1948? A. He did some 
drafting work and lettering and maybe occasional!v he 







would do a little interference study or study to see whether 
a channel was available. He also was with Mr. Taylor in 
making those measurements I was speaking of. 

Q. Now, did any or all of these gentlemen go to the Fed¬ 
eral Communications Commission on occasion and look up 
the files and see about pending applications for radio 
124 or television stations? A. Mr. Ritch did and possibly 
the others did on some simple matter—had occasion to 
go over and look at the height of an antenna or something of 
that nature. We would tell him to go over and look on sec¬ 
tion so and so of somebody’s form and get the answer. 

Q. Well, now, Mr. Adair, did any one of these gentlemen 
go over on occasion and look at the financial statement of 
prospective applicants who were seeking to have a license 
issued for the same area in which one of your customers 
might? A. Look at the financial statement? 

Q. Yes. A. Not that I recall. 

Q. Well, now, did you go and do that ? A. I have on oc¬ 
casion, I suppose, hut normally that doesn’t come under my 
consideration. 

Q. Well, you give no economic advice then tc your cus¬ 
tomers? A. Oh, yes, I gave economic advice. I gave my 
own. I don’t have to look at what somebody else puts down 
there to tell them what it is going to cost them. 

****#•*•* 

129 The Board: It is like a lawyer who works at his 
office, and he might occasionally take a job home and 
type something out, but the normal thing is to do it in his 
office. I suppose the same is-true with you, isn’t it? 

The Witness: Yes. Of course, we try to give the em¬ 
ployees as much work as you can to get your money out of 
them. If you do all the work yourself, there is no point in 
having employees. 

By Mr. Walker: 



(,). Now, Mrs. Adair was employed in 1948- 

130 The Witness: Yes, she was. 

By Mr. Walker: 

Q. And she was paid some compensation for that? A. 
She had a drawing. Neither one of us drew a specific 
amount. She had a drawing. 

Q. She was not paid a salary ? A. No, she was paid no 
salary. . • ^ 

###****** 

Q. You charged all of the customers that you had in 194S 
for the services rendered by all of the people who were em¬ 
ployed at 1833 M Street, didn’t you, Mr. Adair? A. Well, 
in my fee I considered that part of the overhead. 

* * ■» * * * * * * 

135 Q. Did you pay social security taxes on the em¬ 
ployees employed at 1833 M Street in 194S? A. I 
certainly did. 

####**##* 

Q. When you took these trips set forth on Petitioner’s 
Exhibit 31, did you ever take along with you any of the men 
or ladies whom you just testified you employed in 1948? 
A. Yes, as indicated on that exhibit, you will see there is one 
for New York, Mueller and Taylor went with me. That was 
the only case any of those employees went with me. 

Q. Petitioner’s Exhibit No. 31 doesn’t indicate Mueller 
and Taylor. It indicates two assistants. Were they Mr. 
Mueller and Mr. Taylor ? A. Yes, I am sorry. In retyping 
that, apparently their names arc left off, but those two as¬ 
sistants shown under item 15 there were Mr. Mueller and 
Mr. Taylor. 
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Q. What did your wife do in 1948 in connection 
with the business? A. She did some typing, steno¬ 
graphic work, and she set up the books, and generally super¬ 
vised the office when she was there. She kept up our fre¬ 
quency card records and took care of things when I was 
out of town, that is, from a business standpoint. 
********* 

Redirect Exmixatiox 
By Mr. Hedrick: 

Q. Mr. Adair, in connection with the employment of 
Taylor, Robbins, Mueller and Freeman, did you mean 
140 to imply in your answer to Mr. Walker’s question 
that those were unnessary expenditures? A. Unnces- 
sary? Well, I think they were necessary in the long run. 
• *•#•**• 


♦ 



137 PET. EX. IS 

Form I)-63 DISTRICT OF COLUMBIA Page 1 

PARTNERSHIP RETURN OF INCOME 194S 

(To be Filt'd Also by Syndicates, Pools. Joint 

Ventures, Etc.) Do Not Lse 

For Calendar Year 1948 These Spaces 

File Code_ 

or fiscal vear beginning _ , 1947. and ending -serial No 

_, 194S ~ . 

(File this return with the Assessor, D. C. not later than 
the 15th day of the 4th month following the close of 
the taxable year) 

• Print Plainly Name and Business Address of the (Date Received) 
Organization) 

George P. Adair—Radio Engineering Consultants 

(Name) 

1S33 M St. N. W. 

(Street and number) 

Washington 6 D. C 
(City or town, zone number) (State) 

Business or Profession—Radio Engineering Consultants 


Item and 
Instruction No. 


GROSS INCOME 


1. Gross receipts from business or profession _ __ _ S62.495.50 

2. Less cost of goods sold: 

(a) Inventory at beginning of year_ S_ 

(b) Merchandise bought for sale __ _ 

(c) Cost of labor, supplies, etc. _ _ 

(d) Total of lines (a), (b), and (c) _ S_ 

(c) Less inventory at end of year_ _ 

3. Gross profit (or loss) from business or profession (item 1 less 

item 2) __ $62,495.50 

4. Income (or less) from other partnerships, syndicates, pools, etc. 

(State separately name, address, and amount) _ _ 

5. Interest on bank deposits, notes, corporation bonds, etc. (State 

nature and source) _ _ _ 


6. Rents 


7. Royalties-- - 

S. Net gain (or less) from sale or exchange of property other 
than capital assets (from Schedule A) _ 

9. Dividends - 

10. Other income (state nature of income): 


Total income in items 3 to 10 


11. 


$62,495.50 





















DEDUCTIONS 

12. Contributions or gifts paid (explain in Schedule F) _ $ 13.00 

13. Salaries and wages (do not include compensation for partners) 1S.7S1.57 

14. Rent ___ 3,000.00 

15. Repairs (Explain in Schedule E) _ _ 

16. Interest on indebtedness (Explain in Schedule E) _ _ 

17. Taxes (explain in Schedule B)_ 743.86 

IS. Losses by fire, storm, shipwreck, or other casualty, or theft 

(submit schedule) _ __ 

19. Bad debts (explain in Schedule C) _ _ 

20 . Depreciation (explain in Schedule D) _ 1.S09.26 

21. Depiction of mines, oil and gas wells, timber, etc. (submit 

schedule)_ _ 

22 . Other deductions authorized by law (explain in Schedule E)_ 7,039.57 

23. Total deductions in items 12 to 22 _ $31,387.26 

24. Xet income (item 11 minus item 23) _ S31.10S.24 

Has the Bureau of Internal Revenue made any adjustments in the r 1945 ? 
Federal returns filed by you for the years. If so, attach a detailed I 1945 ? 
statement explaining such adjustments, unless previously submitted! 1947 ? 
to the Assessor. D. C. 

##****••• 

159 IMPORTANT 

Schedule I 

It is imperative that this schedule be completed in detail. 

State reason why you arc filing this retuna rather than an unincorporated 
business franchise tax return (explain fully). See instruction. 

The entire gross income is derived from personal professional services 
actually rendered by the partnership and capital is not a material-income 
producing factor. 


None of the receipts have been from clients in the District of Columbia or 
from other District sources. 
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160 Schedule K.—BALANCE SHEETS 


ASSETS 

1 . Cash _ 

2. Notes and accounts 

receivable (less re¬ 
serve) _ 

3. Deposits_ 

4. Investments_ 

5. Depreciable assets 

Less: Reserve 
for deprecia¬ 
tion _ 

6 . Land_ 

7. Other assets_ 

S. Total assets 

LIABILITIES 

9. Accounts payable 
FOAB ...1_ 

10. Notes and mort¬ 
gages payable_ 

11. Accrued expenses 

12. Other liabilities 
Withholding Tax 

13. Partners’ capital 
accounts: 

(a) George P. 

Adair _ 

(b) Evelyn F. 

Adair _ 

(c) _ 

(d) _ 

(e) - 

(0 - 

14. Total liabilities 


Beginning of taxable year 

Amount Total 

S 9,409.92 


225.00 

S 6.140.62 

42S.15 5.712.47 

$15,347.39 

S 25.85 


251 .$5 

5 9.635.56 
5.434.13 


15.069.69 

$15,347.39 


End of taxable year 

Amount Total 

S14.SS1.3I 


1 225.0) 

l 

I 

$12 214.41 

2237.41 9.977.UO 


S25.0S3.34 

S 2S.77 


22S35 


$15222.67 

9.603.55 


2452622 

$25.08331 
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158 Appeal from deficiency assessment of unincor¬ 
porated business franchise tax for 1948. 

FINDINGS OF FACT and CONCLUSIONS OF LAW 

Findings of Fact 

1. Petitioners, George P. Adair and Evelyn F. Adair 
were, throughout 1948, residents of Maryland. 

2. Petitioner George P. Adair graudated from college 
in 1926, receiving a degree of Bachelor of Science in elec¬ 
trical engineering. While at college he majored in com¬ 
munications engineering. He has taken several courses in 
radio engineering, and following his graduation he did radio 
work for private concerns until 1931. In 1931 he was em¬ 
ployed by the Federal Radio Commission and was trans- 
fered to the Federal Communications Commission in 1934, 
upon the formation of the latter commission. From 1936 
to 1947 he was in the employ of the Federal Communica¬ 
tions Commission as a radio engineer. Throughout 194S 
he was qualified as a radio engineer, competent to advise 
and assist persons in that industry. 

3. During 1948 he had an office in the District of Colum¬ 
bia. He also had a laboratory in the basement of his home 
in Takoma Park, Maryland, in which he did some work and 
kept certain mobile equipment useful in connection with 
his work. He also kept a desk and a typewriter and some 

technical books in his bedroom in Takoma Park. 

159 During 1948 he practiced as a consulting communica¬ 
tions engineer. His work as such consisted in ad¬ 
vising persons having, or desiring to construct, radio broad¬ 
casting stations, preparing data for submission to the 
Federal Communcations Commission on behalf of such per¬ 
sons, and testifying before the Commission. A large part 
of the work was performed in the field, that is at or near the 
sites of existing or proposed radio installations. This in- 
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eluded taking field intensity recordings, going over the in¬ 
stallation, and the selection of transmitter sites, based on 
the knowledge of propagation of the frequency under con¬ 
sideration, the amount of space required, the type of soil 
and a suitable location with respect to the area to be served. 

i 4. Petitioner Evelyn F. Adair is the wife of petitioner 
George P. Adair. She did certain clerical and office work 
in connection with his business, but did not do any engineer¬ 
ing work. She drew no salary for her services. 

o. The stalT, aside from petitioner Evelyn F. Adair con¬ 
sisted of two female employees whose work was entirely 
clerical, and a maximum at any one time of three full-time 
men and two part-time men. One of the men was a radio 
engineer, holding a degree as such. Two were college stud¬ 
ents: one had a certificate from an unaccredited radio en¬ 
gineering school. 

During 194S the engineer earned $3,920.33 and the other 
four men earned a total of $7,054.48. The female employees 
received about $5,500. The total payroll was $1S,7S1.57. 

6. None of the work was done for clients by the em¬ 
ployees, except under the supervision of petitioner George 
P. Adair. Sometimes, when he was absent from the office 
and a client insisted on an answer, one of the engineers 
gave him a tentative answer subject to petitioner’s ap¬ 
proval. Often they told him when he returned to the of¬ 
fice or telephoned him when he was out of the city, 

100 that a party wanted some information and that the 
employee had given it to him. If petitioner agreed, 
he would accept it, and if he did not agree he would call the 
client and reverse the opinion. The clients did not wish ad¬ 
vice from subordinates but wanted petitioner to take full 
responsibility and to have their contacts with him. 

7. The engineer-employee made calculations on antennas, 
determinations of interference and analyses of data that 
had been taken in the field. He went out into the field once 
for about a week. 
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8. The others' duties were drafting and determination 
of interference and they did some measurements under 
petitioner’s supervision, but they had nothing to do with 
policies. One of them did some drafting and lettering and 
occasionally would do some interference study to see 
whether a channel was available. 

9. During 1948 the gross receipts of the business were 
$62,495.50. The total salaries and wages paid, as above 
stated, were $18,781.57. Other expenses amounted to 
$10,796.43; and depreciation amounted to $1,S09.26. 

10. On January 1, 1948 the assets of petitioner consisted 
of two station wagons of the value, after depreciation, of 
$3,887.33; office furniture of the value, after depreciation, 
of $3,939.48; engineering equipment of the value, after de¬ 
preciation, of $3,959.45; cash $9,409.92; and an item of $225 
designated as “deposits” but not otherwise identified or 
described;—a total of $25,083.34. 

11. The net income from the operation of the business 
was $31,108.24. Petitioners, or one of them, filed with the 
Assessor a District of Columbia partnership return of in¬ 
come for 1948, showing receipts, deductions and net income 
as set forth in Finding of Fact Xo. 9. In response to a 
question on the form as to why that return was filed rather 
than an unincorporated business franchise tax return they 
stated: 


“The entire gross income is derived from pro¬ 
fessional services actually rendered by the partner¬ 
ship and capital is not a material income producing 
factor. 

“None of the receipts have been from clients in 
the District of Coumbia or from other District 
sources.” 


161 12. On July 20, 1950, the Assessor made an assess¬ 

ment against petitioner of unincorporated business fran¬ 
chise tax of $380.41 for 1948, plus $28.S5 interest, a total of 
$409.26. On July 28, 1950 petitioners paid the tax and in- 
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terest under protest in writing, and on October 16, 1950 ap¬ 
pealed to this Board from the assessment. On December 
7,1950 they tiled an amended petition in which they asserted 
that the Assessor had erred in determining that petitioners 
were liable for the unincorporated business tax; in holding 
that petitioners are not procluded from incorporating in 
order to carry on their trade or business; in holding that 
less than 80 per cent of the total gross income was derived 
from personal services actually rendered by the petitioners; 
in holding that a substantial portion of the services was 
done in the District; in failing to make an apportionment 
on the work done without the District; and in refusing to 
allow petitioners reasonable salaries. 

13. At the hearing the evidence that petitioner Evelyn 
actually rendered by petitioner George P. Adair, and in the 
inconclusive. As a finding of fact in that the regard is not 
material to the issues before the Board on this appeal, no 
finding of fact is made in regard thereto. 

14. During 1948 the business involved derived more than 
80 per cent of its gross income from the personal services 
actually rendered by petitioner George F. Adair, and in the 
conduct or carrying on of the business, capital was not a 
material income-producing factor. 

Conclusions of Law 

1. During 194S the business involved in this appeal was 
not an unincorporated business within the meaning of 
Article I, Title VIII, Section 1 of the District of Columbia 
Revenue Act of 1947, (D. C. Code 1940, Supp. VII, sec. 
47-1574). 

2. The assessment appealed from should be reversed, and 
the tax and interest paid should be refunded, with interest 
on the refund in accordance with law. 

Decision will be entered for petitioners. 


4 * 
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162 MEMORANDUM 

As appears from the findings of fact and conclusions of 
law, the Board has found that more than 80 per cent of the 
gross income of the business involved was derived from the 
personal services actually rendered by George P. Adair, 
and that capital was not a material income-producing 
factor. 

It appears from the testimony that the sole source of the 
income derived from the business was the personal services 
of petitioner George P. Adair, based on his special qualifica¬ 
tions for the work of advising, preparing data for, and 
testifying on behalf of his clients. He had certain em¬ 
ployees whose services were entirely auxiliary. They did 
not render services directly to his clients who looked en- 
tirelv to him for the rendition of the services which they 
desired. 

Although compensation of such employees is not a direct 
criterion as to the percentage of work performed by Adair, 
to the extent, if any, that it had some evidentiary value, it 
may be observed that the total salaries of the engineering 
employees was slightly under 20 per cent of the gross in¬ 
come. The services of these employees while no doubt es¬ 
sential to the operation of the business, were not produc¬ 
tive of income. The services of the clerical help were even 
further removed from income-productivity. 

The automobiles, office furniture and equipment and elec¬ 
trical equipment constituted merely tools used by 
168 petitioner George P. Adair in the performance of 
his work and did not constitute income-producing 
capital within the meaning of the statute. The cash on hand 
at the beginning of the year, $9,409.22, was sufficient only 
to provide a reserve for current expenses, which amounted 
to about $30,000 a year. In a business of this sort, where 
income depends on current fees and cannot be depended 
upon to come in at a steady rate, Fuller & Smith v. Rout - 
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zahn, 23 F. (2d) 959,963, this does not seem excessive for the 
purpose. 

The cases hereinafter referred to are helpful in the deci¬ 
sion of this appeal. They were decided under Federal 
statutes which differ from the statute here under considera¬ 
tion in that they were taxed on corporations, and the tests 
of non-taxability were whether the income was to be as¬ 
cribed “primarily” to the activities of the shareholders, 
whereas the statute here under consideration has pre¬ 
scribed a much more rigid measure, namely, SO per cent. 
Nevertheless the cases are helpful on the point here in¬ 
volved: Alexander, Conover do Martin, Inc. v. Commis¬ 
sioner, 45 F. (2d) 383; II. Newton Whitt else y, Inc., 9 
T.C. 700; Farnliam Mfy. Co., 13 T. C. 511. 

The holding that the business involved was not an unin¬ 
corporated business within the meaning of the statute 
renders irrelevant other questions raised by petitioners on 
this appeal. 

********* 


164 DECISION 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the evi¬ 
dence adduced at the hearing on said petition, it is, by the 
Board this 6th day of September, 1951. 

ADJUDGED and DETERMINED, That the deficiency 
assessment against the petitioners’ George P. and Evelyn 
F. Adair, of unincorporated business franchise tax for the 
year 1948 in the amount of $380.41, plus $28.85 interest, a 
total of $409.26, be, and it is, hereby canceled, and that said 
petitioners are entitled to a refund of said sum, with in¬ 
terest thereon at the rate of 4 per centum from July 28, 
1950 until the date of such refund. 
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BRIEF FOR RESPONDENTS 


IN THE 

United States Court of Appeals 

for the District of Cotr^nriA 


No. 11,229 


. v 

District of Columbia,, Petitioner , 

v. 

George P. and Evelyn Adair, a Partnership, Trading as 
George P. Adair. Radio Engineering Consultants. 
Respondents. 


Petition for Review of Decision of the Board of Tax 
Appeals for the District of Columbia. 


F. Cleveland Hedrick. Jr.. 
Robert B. Yorty. 

Attorneys for Respondents . 
1007 Rin<r Building, 
Washington, D. C. 

Of Counsel 
Pierson and Ball. 


Press or Byron S. Adams. Washington. D. C. 




QUESTION PRESENTED. 

The general question presented is correctly stated by the 
petitioner. In the opinion of the respondents, the narrow 
question of law presented here is whether or not more than 
$0% of the gross income can be derived from the personal 
services of the proprietor of the business where the com¬ 
pensation to his employees amounts to 20% or more of the 
sjross income. 
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IN THE 


United States Couxt of Appeals 

for the District of Columbia 


No. 11,229 


District of Columbia, Petitioner , 


v. 

George P. and Evelyn Adair, a Partnership, Trading as 
George P. Adair, Radio Engineering Consultants, 
Respondents. 


Petition for Review of Decision of the Board of Tax 
Appeals for the District of Columbia. 


BRIEF FOR RESPONDENTS. 


STATEMENT OF THE CASE. 

On July 20, 1950, the Tax Assessor for the District of 
Columbia made an assessment against respondents in the 
amount of $380.41 as an unincorporated business franchise 
tax for 1948, plus $28.85 interest, a total of $409.26. On 
July 28, 1950, the respondents paid the tax and interest 
under protest in writing, and on October 16, 1950, appealed 
to the Board of Tax Appeals for the District of Columbia 
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from the assessment. On this appeal the respondents raised 
the following issues: 

(1) That they were exempt from the tax because the 
‘‘trade or business’’ 1 was one which by law, custom and 
ethics could not be incorporated, 

(2) That they were exempt from the tax because more 
than SO per centum of the gross income of the business was 
derived from the personal services actually rendered by 
Respondent George P. Adair, and capital was not a ma¬ 
terial income-producing factor, 

(3) That none of the income of the business was from 
sources within the District of Columbia, 

(4) Alternatively, that the Assessor erred in failing to 
properly apportion the income of the business as to sources 
within and without the District of Columbia, and 

(5) That the Assessor erred in failing to make a rea¬ 
sonable salary allowance for each of the respondent’s 
services. 

At the outset of the proceedings, respondents abandoned, 
without prejudice, the first issue relating to the law, custom 
and ethics exemption and that part of the fourth issue re¬ 
lating to the reasonable salary for respondent Evelyn F. 
Adair. (App. IS) Accordingly, no proof was offered with 
respect to the abandoned issues. On September 6, 1951, 
the Board of Tax Appeals entered its decision in this case, 
holding that the respondents were exempt from the unin¬ 
corporated business franchise tax because more than 80 
per centum of the gross income of the business was derived 
from the personal services actually rendered by Respondent 
George F. Adair and capital was not a material income- 

3 The term “tndc or business” ns used in the statute includes a “pro¬ 
fession”, D.C. Code Sec. 47-1551 c (h). There is no question but what the field 
of consulting radio engineering, in which respondent George P. Adair is 
engaged, is a “profession”. Silver v. Lnnsbiiryh Bros., 72 App. D.C. 77, 
111 F.(2d) 518, 520 (1040); Dvorine v. Castlrbvrej Jewelry Cnrp., 170 Md. 
661, 185 A. 562, 566 (10.86). See D.C. Regulations Sec. S-l(e). For con¬ 
venience, however, the statutory term “business” will be used. 


3 


producing factor in the business. Since this determination 
was decisive of the case, the Board did not make any find¬ 
ings of fact or reach any conclusions on the other issues 
presented. (App. 46). 

The District of Columbia has appealed to this Court from 
the Board’s decision, asking the Court to hold that the 
Board’s conclusions of law (App. 44) are erroneous and its 
finding of fact No. 14 (App. 44) was clearly erroneous. The 
respondents agree with the petitioner’s contention that the 
case should be remanded to the Board for further proceed¬ 
ings on the other issues, if the Court decides that respond¬ 
ents are not entitled to exemption under the 80% rule. 

FACTS. 

The facts pertinent to the issue before this Court are as 
follows: 

During 1948, respondents were residents of the State of 
Maryland. Respondent George P. Adair (hereinafter re¬ 
ferred to as “Adair”) is a competent radio engineering 
consultant and had an office in the District of Columbia 
during 194S in which he engaged in that business (App. 41). 
Adair graduated from college in 1926, receiving a degree 
of Bachelor of Science in electrical engineering. While at 
college, he majored in Communications Engineering. He 
has taken several courses in radio engineering and, fol¬ 
lowing his graduation, he did radio work for private con¬ 
cerns until 1931. In 1931, he was employed by the Federal 
Radio Commission and was transferred to the Federal 
Communications Commission in 1934, upon the formation of 
the latter commission. From 1936 until 1939, he served as 
Acting Assistant Chief of the Broadcast Division of the En- 
gineering Department of the Commission and in 1939 he 
was made Assistant Chief of this Division. In 1941, he be¬ 
came Assistant Chief Engineer of the Commission and was 
placed in charge of the Broadcast Division. While in the 
Broadcast Division of the Engineering Department, Adair 
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made extensive studies of all phases of broadcast allocation 
and was active in the drafting of the rules and standards of 
good engineering practice concerning standard broadcast 
stations. lie also was in charge of the shift of broadcast 
stations to the new frequencies assigned by the North Ameri¬ 
can Broadcasting Agreement in 1938. (App. 15-16.) 

In 1944, Adair was made Chief Engineer of the Commis¬ 
sion and was placed in charge of the Engineering Depart¬ 
ment serving in that capacity until he resigned in 1947. 
During this time, he personally directed the engineering 
phases of the Allocation hearings and the Color Television 
hearings and participated actively in the drafting of the 
rules and standards of good engineering practice concern¬ 
ing both FM and television. In September, 1945, Adair 
was a United States delegate to the Conference on Fre¬ 
quencies for the Liberated Countries of Europe, which was 
held in London. He was a technical adviser to the Second 
North American Regional Broadcasting Conference and to 
the Preliminary Engineering Conference for the Third 
North American Regional Broadcasting Conference and 
while with the Commission was Chairman of the Joint 
Industry-Government Committee preparing for this con¬ 
ference, which was held in Canada in September 1949. He 
was also Chairman of the Joint Industry Committee pre¬ 
paring for the Clear Channel hearings; In addition, he has 
served on several other government and government-in¬ 
dustry committees. (App. 16-1S.) 

In 1947, Adair resigned his position as Chief Engineer 
with the Federal Communications Commission and became 
a Consulting Radio Engineer. He is presently acting as- 
consulting engineer for approximately 100 stations and 
applicants. He is currently Director of Research for Tele¬ 
vision California, San Francisco, California; a member of 
the Advisory Board of Television Fund, Inc., Chicago, 
Illinois; Consultant Advisor to the National Association 
of Broadcasters; and a member of the Radio Advisory 
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Board of Stevens College, Columbia, Missouri. (App. 17.) 

In recognition of bis achievements, he has been awarded 
the following honors: Fellow in the Institute of Radio En¬ 
gineers (awarded for technical direction of the allocation 
of radio frequencies); honorary lifetime member of the 
International Municipal Signal Association, Inc.; charter 
member of the Engineers Club of Washington; member, 
Tau Beta Pi Fraternity; and Past Chairman Washington 
Section of the Institute of Radio Engineers. (App. 17-18.) 

The work of a radio engineering consultant consists of 
advising persons having or desiring to construct radio 
broadcasting stations, preparing data for submission to the 
Federal Communications Commission on behalf of such 
persons, and testifying before that Commission (App. 41.) 
A large part of the work performed by Adair was at or near 
the site of existing or proposed radio installations. This 
included taking held intensity recordings, going over the 
installation, and the selection of transmitter sites based on 
the knowledge of propagation of the frequency under con¬ 
sideration, the amount of space required, the type of soil 
and the suitable location with respect to the area to be 
served. (App. 41-42.) The proper performance of these 
services require a special knowledge that can only be ac¬ 
quired by long experience in the field of radio engineering. 

Respondent Evelyn F. Adair, wife of Adair, did certain 
clerical and office work in connection with respondents 
business but did not do any engineering work. She drew 
no salary. During the year 1948, Adair employed two fe¬ 
male employees whose work was entirely clerical. In addi¬ 
tion, he employed a maximum at any one time of three 
full-time men and two part-time men. One of the men had a 
degree in engineering; two were college students, one o£ 
whom had a certificate from an unaccredited radio engi¬ 
neering school. The gross income of the business for 1948 
was $62,495.50. The total wages paid amounted to $18,- 
781.57, which is over 30% of the gross income. Of this 
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amount, $5,920.33 was paid to the employee holding an 
engineering degree, $7,054.48 to the other male employees, 
and $5,500.00 (approximately) to the female employees. 
(App. 42-43.) 

The engineer-employee made calculations on antennas, 
determinations of interference and analyses of data that 
had been taken in the field. He went out into the field 
once for about a week. The others’ duties were drafting 
and determination of interference. They did some measure¬ 
ments under Adair’s supervision, but had nothing to do 
with policies. One of them did some drafting and lettering 
and occasionally would do some interference study to see 
whether a channel was available. (App. 42-43.) 

Xo work was done for clients by the employees, except 
under the supervision of Adair. Sometimes, when he was 
absent from the office and a client insisted on an answer, 
one of the engineer-employees gave him a tentative answer 
subject to Adair’s approval. The clients did not wish 
advice from subordinates but wanted Adair to take full 
responsibility and to have their contacts with him. (App. 
42.) 

SUMMARY OF ARGUMENT. 

The business conducted by the respondent during 194S 
was not subject to tax as an “unincorporated business.” 
Respondents’ business was exempt because more than SO 
per centum of the gross income of the business was derived 
from personal services actually rendered by Adair and 
capital was not a material income-producing factor. 

The Board in reaching this conclusion evaluated the evi¬ 
dence in the light of the true meaning of the statute and 
regulations involved. It properly refused to use the amount 
of compensation paid to employees as the sole test for 
determining the income-productivity of their services. The 
Commissioners’ regulation on this subject does not require 
this test to be used. The use of this test as the sole criterion 
for determining exemption under the 80% rule is contrary 
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to legislative intent. That it is an unreasonable standard 
is adequately demonstrated by analogous case law. 

If the Board did apply the proper standard, as respond¬ 
ents contend, the finding of fact of the Board that more 
than 80% of the gross income of the business was derived 
from the personal services actually rendered by Adair is 
manifestly correct and is not challenged by petitioner. 

ARGUMENT. 

Preliminary Statement. 

The business was exempt if it was one in which more 
than SO per centum of the gross income was derived from 
personal services actually rendered by the owners and if 
capital was not a material income-producing factor. The 
petitioner does not contend on this appeal that capital is a 
material income-producing factor in respondents’ business, 
but. limits its brief to the question of whether the Board 
of Tax Appeals applied the correct rule of law in deter¬ 
mining whether more than 80 per centum of the gross in¬ 
come in 1948 was derived from personal services actually 
rendered by Adair. Accordingly, respondents argument 
will be addressed primarily to this narrow question. 

I. The Board of Tax Appeals Applied the Correct Rule 
of Law in Determining that Respondents Are Not an 
Unincorporated Business Within the Meaning of Arti¬ 
cle I, Title VIII, Section 1 of the District of Columbia 
Revenue Act of 1947 Because More than 80% of the 
Gross Income of the “Business” is Derived from the 
Personal Services Rendered by the “Proprietor” of 
the Business. 

The Board of Tax Appeals held in this case the respond¬ 
ents were not subject to the unincorporated business 
franchise tax in 194S because their business was excluded 
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from the statutory definition of an “unincorporated busi¬ 
ness”. 2 

The Board found that more than 80% of the gross income 
of the respondents’ business was derived from personal 
services actually rendered by Adair and that capital is not 
a material income-producing factor in the business. The 
Board reached this conclusion by directly considering the 
ambunt and type of work performed by Adair and the 
employees of the firm. It determined that the gross in¬ 
come of the business was derived almost exclusively from 
those services rendered by Adair, and that the services 
rendered by the employees to the business were not respon¬ 
sible for any of the income of that business. 

Petitioner, in his appeal from that decision, argues the 
Board did not apply the correct standard for determining 
what percentage of the income was derived from personal 
services of Adair. The petitioner points out that the total 
salaries and wages paid to respondents’ employees in 1948 
amounted to $18,781.57 which is more than 30% of the gross 
income of the business for that year. The petitioner con¬ 
tends that the compensation paid the employees represents 
the income-productivity of their labor and that since such 
compensation exceeds 30% of the gross income, the re¬ 
spondents’ business could not be one in which more than 
80% of the income is derived from services performed by 
Adair. 

The refusal of the Board to accept petitioners’ conten¬ 
tion is the sole basis for its appeal. Thus the only real 
question to be considered by this Court is whether the 
Board was correct in considering directly the income- 
productivity of the services of Adair and the employees of 


-Section 1 of Title VIII of Article I of the District of Columbia Revenue 
Act of 1947 states that the words “unincorporated business” do not include 
“. . . any trade or business in which more than SO per centum of 
the gross income ts derived from the personal services actually rendered 
by the individual or members of the partnership or other entity in the 
conducting or carrying on of any trade or business and in which capital 
is not a material income-producing factor.” (Emphasis added.) (61 
Stat. 345: Title 47, Section 1374, D.C. Code, 1940, Supp. VII; Peti¬ 
tioner’s Brief, pp. 7-S). 
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the firm rather than accepting the purely mechanical test 
of the ratio of employees’ compensation to gross income. 

A. The Board of Tax Appeals did not Disregard the 
Commissioners’ Regulations in Failing to Hold That 
More Than 80% of the Gross Income of the “Busi¬ 
ness” Can Never Be Derived from the Personal 
Services of the “Proprietor” Where the Compen¬ 
sation of His Employees Amounts to 20% or More 
of tiie Gross Income, Since the Regulations Do Not 
Prescribe Such Standard. 

The petitioner contends that the Board, by refusing to 
use the ratio of employees compensation to gross income 
as the sole criterion for determing whether the 80% rule 
applied, ignored or disregarded the regulations promul¬ 
gated bv the Commissioners of the District of Columbia 

o •» 

on this subject. 

The pertinent language in the regulation explaining the 
80% rule is as follows: 

“To meet the 80% excess requirement it is requisite 
that more than 80% of the gross income of the trade 
or business be derived from the personal services 
actually rendered by the individual or members of the 
partnership or other entity in conducting or carrying 
on the trade or business and such 80% shall not include 
the gross income derived from personal services ren¬ 
dered by employees or other persons who are not the 
owner or owners of the business.” 3 (Emphasis Added). 

It is submitted that this regulation only requires that 
the income-productivity of employees’ services be taken 
into consideration, and that if such services produce more 
than 20% of the gross income the business does not qualify 
for the exemption. This language does not even mention 
salaries or wages, and certainly does not declare that they 
shall be the sole basis for determining the exemption. 

s Sec. S-l(f), Commissioners Regulations; CCH D.C. CT., Par. 10 216(e); 
Petitioner’s Brief, p. 9. 
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Section S-l(g) of the regulations, which explains the re¬ 
quirement that capital must not be a material income- 
producing factor, states in part that 

“If 20% or more of the gross income from the business 
is derived from charges for personal services rendered 
by employees or agents of the business (as distin¬ 
guished from the owner or owners of the business), the 
question of whether capital is or is not a material 
income-producing factor is immaterial since such busi¬ 
ness would be subject to the tax as an unincorporated 
business.” (Emphasis added) 4 

Here again, the test is the income-productivity of the 
employee’s services, with no mention being made of salaries 
or wages. Yet the petitioner construes these regulations 
to mean that the amount of compensation paid employees is 
the sole determinant of whether 80% of the income is from 
the personal services of Adair. 

Contrary to the petitioner’s contention, the Board of 
Tax Appeals did noi ignore these regulations. 5 The Find- 
ings of Fact (App. pp. 42-43) and Memorandum (App. p. 
45) of the Board both clearly indicate that the income- 
productivity of the employees was taken into considera¬ 
tion. This is all that is required by the regulations. If 
these regulations did have the meaning which petitioner 
assigns to them, they would clearly be inconsistent with the 
applicable statute, and therefore without any legal force 
or effect, for the reasons stated below. 

4 See. S-l(g), Commissioners Regulations; CCH D.C. CT., Par. 10-21G(f); 
Petitioner’s Brief, pp. 9-li>. 

» The fact that the Board did not mention the regulations in its decision 
does not mean that it ignored them. 
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B. In Considering Directly the Income-Productivity of 
the Services of Adair and the Employees, the Board 
Used the Correct Method for Determining Whether 
SO % of the Gross Income Was Derived From Adair’s 
Services. 

(1) The 1 Compensation Paid Employees Does Not Accu¬ 
rately Measure the Income-Productivity of Their Services . 

The petitioner does not attack the Board’s fact finding 
as such, but argues that the factors considered bv the 
Board do not represent the true criteria for determining 
whether more than 80% of the gross income of the business 
was derived from the personal services of Adair. The peti¬ 
tioner’s position is that the ratio of employees’ compensa¬ 
tion to gross income should be the sole basis of determin¬ 
ing whether the exemption applies. 

The fallacy in the petitioner’s argument lies in the 
assumption that the extent to which the respondents’ busi¬ 
ness “derives” income from the services of their em¬ 
ployees can be measured by the salaries of the employees. 
This is not true. While it may be true that employees’ 
salaries has some evidentiary value, the two are not co¬ 
extensive. The amount of salary paid an employee takes 
into consideration many factors other than his income- 
productivity. 

The use of salaries as the sole test for determining the 
percentage of gross income derived from the employees’ 
services would grossly distort the picture. While the com¬ 
pensation paid employees remains fairly constant from 
year to year, the gross income of a business might vary 
considerably from one year to the next for reasons quite 
remote from the income-productivity of the services ren¬ 
dered by the proprietor and his employees. Thus the 
ability of a business to qualify for this exemption would be 
governed by those fortuitous events which determine the 
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amount of gross income, and not by the income-productivity 
of the services rendered by the proprietor/' 

It is submitted that the Board of Tax Appeals correctly 
ignored petitioner’s contentions that the amount of com¬ 
pensation paid employees should be used as the sole criteria 
for determining whether or not SO# of the gross income 
of respondent’s business was derived from the personal 
services of Mr. Adair. 

(2) The Direct Consideration of the Income-Productivity 
of the Services of the Proprietor and Ilis Employees 
Is Supported by the History of the Statute. 

The legislative history of the District of Columbia Rev¬ 
enue Act does not shed any direct light upon the intent of 
Congress on this question. However, it does indicate that 
this feature of the Act was borrowed from the New York 
unincorporated business franchise tax law. 7 

The New York Unincorporated Business Tax Act, Article 
17A of Chapter 60 of the Consolidated Laws, which has 
been in effect since 1935 and was in effect at the time the 
District of Columbia Revenue Act of 1947 was passed by 
Congress, uses language identical with that in the instant 
statute in stating an SO# tax exemption provision/ 


o For example, :i business that reports its income on a cash basis might not 
collect a fee for services rendered in a particular year until some time in 
the following year. This could conceivably reduce its gross income for the 
year in which the sendees was performed to such an extent that the firm 
could not qualify for the exemption because the salaries paid employees that 
year exceeded 2<'% of the gross income. If the fee had been collected that 
year the gross income would have been large enough, so that the salaries 
paid employees would be less than 20% of that figure. Exemption from the 
unincorporated business franchise tax was not intended to be dependent upon 
such accidental circumstances as these. 

~ See, Fiscal Affairs of the District of Columbia , 1948-49, Hearings Eefore 
the Joint Subcommittee on Fiscal Affairs of the District of Columbia, 80th 
Cong., 2d Sess., p. 102; Budget acquirements of the District of Columbia, 
Hearings before the Subcommittee on Fiscal Affairs of the Committees on 
the District of Columbia, 80th Cong. 1st Sess., pp. 419-471. 

* Section 3S6 of the Xew York statute provides: “The words ‘unincor¬ 
porated business’ . . . exclude the practice of law, medicine, dentistry, archi¬ 
tecture which under existing law cannot be conducted under corporate struc¬ 
ture, and any other case in -which more than eighty per centum of the gross 
income is derived fro-m the personal services actually rendered by the indi¬ 
vidual, or the members of the partnership, or other entity in the practice of 
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The New York regulations giving effect to this statutory 
exemption, which were also in effect in 1947 when the D. C. 
Act was passed by Congress, clearly show that the New 
York statute should be construed to have the meaning as¬ 
cribed to the D. C. statute by the Board in the present case. 
In answer to the question of when the 80% exemption ap¬ 
plies, the regulations state 

“The determination of this question presents diffi¬ 
culties. Many cases will depend upon the particular 
facts involved. It may be said that if ‘capital is not a 
material income-producing factor’ a taxpayer’s income 
from a profession will be deemed to have been derived 
from personal services actually rendered by him, even 
though he employs assistants who perform part of the 
work, provided he (a) gives his personal attention to 
the work of the business, (b) consults with clients 
and patients, (c) devises the work program, outlines 
work methods, and guides and directs the work pro¬ 
cedure of the employees in his business, (d) supervises 
the formulation of advice, conclusions and reports to 
clients and patients, and (e) is considered by his clients 
or patients as the person responsible for the services 
performed by his business or establishment; or pro¬ 
vided that some combination of the foregoing or other 
activities show that the earnings are to be attributable 
to the personal services of the proprietor or pro¬ 
prietors.” 9 

In addition to laying down these general rules, the regu¬ 
lations specifically answer the question of whether the 
exemption applies to a consulting engineering partner¬ 
ship. 


any other profession ami in which capital is not a materiel income-producing 
factor." (Emphasis added.) See. 3SG, Ch. GO, New York Consolidated Laws. 
See Note 2 for the language of the District of Columbia statute. 

The New York statute limits the exemption to professions, while the D.C. 
statute extends it to any trade or business. Since professions are included 
within the meaning of “trade or business” in the D.C. Statute (See Peti¬ 
tioner’s Brief, p. 7), there is no real difference between the New York and 
District of Columbia statutes when applied to professions. 

» P. H. New Y T ork Tax Service, Par. 59,S06. 
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“Q. 40. Assuming capital is not a material income 
producing factor is the . . . consulting engineering 
partnership . . . carrying on an unincorporated busi¬ 
ness if assistants are employed to do much of the detail 
work of making surveys, studies, audits, or other work 
ordinarily and customarily performed by such estab¬ 
lishments, if the individual . . . members of the part¬ 
nership accept the engagement or employment, super¬ 
vise and direct the work, confer and advise with clients, 
and prepare, edit or complete and sign the reports? 

“Ans. No. In such cases the compensation re¬ 
ceived is attributable to professional services actually 
rendered by the properitor or proprietors.” 10 

It is clear that under the interpretation applied to this 
statutory language by New York, respondents would not 
be subject to the unincorporated business franchise tax. 
Since Congress adopted the language of the New York 
statute, it intended to adopt the meaning applied in the 
state from which it was adopted. Capital Traction Com¬ 
pany v. IIof . 174 II. S. 1, 19 S. Ct. 580 (1899); In Re Adop¬ 
tion of a Minor , 79 App. D. C. 191, 144 F. (2d) 644 (1944) ; 
Hartford Accident and Indemnity Co. v. Hoaye, 66 App. 
D. C.’ 154, 85 F. (2d) 411 (1936). ' 

In the Capital Traction Co. case, the Supreme Court held 
that 

“TThenever Congress, in legislating for the District of 
Columbia, has borrowed from the statutes of a state 
provisions which have received in that state a known 
and settled construction before this enactment by Con¬ 
gress, that construction must be deemed to have been 
adopted by Congress together with the text which it 
expounded, and the provisions must be construed as 
they were understood at the time in the state.” 11 

That the New York legislature intended their statute to 
have the meaning ascribed to it by the regulations is ap¬ 
parent from the history of that statute. The New York 
Unincorporated Business Franchise Tax was originally 


10 Ibid. 

i' 174 U. S. at p. 23, 19 S. Ct. at p. 594. 
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enacted in 1935 as a temporary measure, and was annually 
extended with amendments not pertinent here until 1947, 
when it was made a part of the permanent tax law of New 
York. 12 The fact that the New York legislature did not 
change the language of the statute indicates that it was 
satisfied with that interpretation. 13 Cf. Mass. Mutual Life 
Insurance Co. v. United States, 288 U. S. 269, 53 S. Ct. 337 
(1933). 

The Board of Tax Appeals in applying the same construc¬ 
tion to the District of Columbia statute that New York ap¬ 
plies to their statute on the same subject was merely carry¬ 
ing out the intent of Congress and certainly was not in error 
in doing so. 

(3) The Board’s Direct Consideration of The Income- 
Productivity of the Services of the Proprietor and 
His Employees is Supported by Analogous Case Laic. 

Although the exact issue presented here is one of first 
impression, the Board’s decision is well supported by cases 
on a very similar question under the Federal income tax 
laws. In determining whether a corporation was entitled 
to “personal service corporation” status under the various 
statutes involved, the crucial test was whether its income 
was “to be ascribed primarily to the activities of share¬ 
holders who were regularly engaged in the active conduct 
of the corporation and in which capital is not a material 
income-producing factor. ” 

In Alexander, Conover £ Martin v. Commissioner, 45 F. 
(2d) 383 (CCA 7th, 1930) the Court held that the company 
there involved was entitled to personal service corporation 
status even though the salaries paid employees were quite 
substantial. The Court said: 

12 PH New York Tax Service, Par. 59,S00. 

12 The principal that administrative interpretations of adopted statutes 
should be given effect would be controlling here, even if there had not been 
subsequent approval of the regulations by the New York legislature. Manner 
v. Kinney . 141 Neb. 122, 2 N.W. (2d) 6S9 (1942) ; United States v. Sherebcck, 
27 Fed. Cas. p. 1062, No. 16,276 (N.D. Calif. 1S59). 
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“Here all income-producing activities, requiring the 
exercise of discretion, were performed by the principal 
stockholders or under their personal supervision and 
direction. Though a greater total of salaries was paid 
to non-stockholding employees, the fact does not in any 
way detract from the proposition that the revenue- 
producing power was the skill, experience, executive 
ability, and personal service of the stockholder. 14 

It seems quite clear from this language that the Circuit 
Court, in reversing the decision of the Tax Court, 15 was 
completely rejecting the test used by that court. Yet Peti- 
tibner 16 relies upon the Tax Court’s language in this case 
to support his contention that the use of salaries as the sole 
criterion for determining income productivity is reasonable. 

That the Tax Court itself has also rejected this test is 
obvious from its later decisions. 17 In Farnham Mfg. Co., 
supra, the court said 

“The character of the services rendered by the con¬ 
tact men [employees] is a much more important test 
than the amount of money received . . . Their work 
was important, but they contributed little to the phase 
of petitioner’s activity that was in demand and to which 
its income was primarily to be ascribed, namely, design¬ 
ing and engineering. ” ls 

The other cases relied on by Petitioner, J. H. Cross Co., 
9 BTA 225 (1927) and Patter son-Andress Co., 6 BTA 392 
(1927) do not support his proposition that salaries paid 
provide a proper criteria. The Cross case turned on in¬ 
sufficient evidence as to the kind of service performed by the 


14 45 F. (2d) at p. 3S5. 

15 At the time of this decision the Tax Court was known as the Board of 
Tax Appeals. However, in order to prevent any confusion of identity be¬ 
tween this court and the Board of Tax Appeals of the District of Columbia, 
the designation “Tax Court” will be used for both of the Federal courts. 

16 Petitioner's Brief, p. 15. 

it Farnham Mfg. Co., 13 T.C. 511 (1949); H. Xewton Whittelsev, Inc., 9 
TC 700 (1947). 

«13 TC at p. 519. 
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employees, 19 while the Patter son-Andress case was re¬ 
pudiated by the Tax Court in the Whittclsey case. 20 

Petitioner apparently admits that these cases do not 
represent the true rule of law, but relies on them for the 
proposition that the test there employed is a reasonable 
one. However, even assuming arguendo that this is true, 
the reasonableness of the test enters the picture only if 
this standard is prescribed by the Commissioner’s regula¬ 
tions. It already has been pointed out that this test is not 
a part of the regulations, but is only the petitioner’s inter¬ 
pretation of the regulations. 

II. If the Board of Tax Appeals Used the Proper Standard 
In Determining Whether More Than 80^ of the Gross 
Income Was Derived from the Personal Services of 
the Proprietor of the Business, Its Findings of Fact 
that More Than S0 r /c of the Gross Income of the Busi¬ 
ness Was Derived from the Personal Services of George 
P. Adair Was Correct. 

The petitioner does not raise any question about the cor¬ 
rectness of the Board’s use of the standard adopted by it, 
but only argues that it is not the correct test to be applied. 
The Board’s finding of fact that more than S0% of the 
gross income of the business was derived from Adair’s 
services is supported by uncontradicted evidence before 
the Board that respondents’ business, that of radio en¬ 
gineering consultant, was one in which income is produced 
solely by the technical engineering advice which the con¬ 
sulting engineer gives to his dents or in their behalf. 

The value of this advice to the clients, and hence its 
income-producing power to the engineer, is entirely de¬ 
pendent upon the knowledge, skill, experience and reputa¬ 
tion of the engineer who gives the advice. The facts in 
this case show that Adair has an unusually high reputation 


9 BTA at p. 231. 

-o 9 TC at pp. 709-710. 
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as a radio consulting engineer based upon a skill and knowl¬ 
edge acquired through many years of experience in the field. 
It was this reputation that attracted clients to respondent’s 
firm. It was the advice of Adair, based on his special skill 
and knowledge, that was the sole source from which the 
firm “derived” its income within the meaning of the ap¬ 
plicable statute. 

However, in order to properly perform this service for his 
clients, it was, of course, necessary to employ assistants to 
handle the more rudimentary details of the work. Respond¬ 
ent employed two clerical assistants and five technical as¬ 
sistants. The work performed by the technical assistants 
was elementary in nature, consisting primarily of drafting, 
meter reading and the determination of interferences. In 
addition, one of the employees who held a degree in engi¬ 
neering made calculations on antennas and made some 
analyses of field data. However, even this work was per¬ 
formed under the direction and close supervision of Adair. 
None of the technical employees came into direct contact 
with clients, except to occasionally give advice subject to 
Adair’s later approval when he was unavailable. 

From these facts it seems apparent that the services 
rendered by the employees to Mr. Adair were not productive 
of income. There is no evidence anywhere in the record 
that the respondent’s employees attracted any clients to the 
firm or that they rendered anv engineering advice which 
was a source of income to the firm. 

The income productivity of the employees’ services was 
negligible. The Board's finding, based on this conclusion, 
that more than 80% of the gross income of respondents 
business was derived from the personal services actually 
rendered by Adair is the only conclusion to be drawn from 
the evidence. Since findings of fact by the Board of Tax 
Appeals are to be treated as presumptively correct and are 
to be accepted unless clearly erroneous, 21 the decision of 
the Board should be affirmed. 


zi 1 District of Columbia V. Pace, 320 U.S. 69S, G4 S. Ct. 406 (1944). 


19 


CONCLUSION. 

The Board of Tax Appeals for the District of Columbia 
did not disregard the Commissioner’s regulations, but in 
fact followed them implicitly in determining that the re¬ 
spondent was entitled to exemption from the tax on unin¬ 
corporated businesses. Petitioner has not demonstrated 
that the Board’s Finding of Fact No. 14 are clearly errone- 
out, or that its conclusions of law and decision are in error. 
The Board’s decision should be affirmed. 

The Board’s decision on the issue presented here made it 
unnecessary for that tribunal to consider the other ques¬ 
tions raised by the respondent. Therefore, should this 
Court reverse the Board’s decision, the case should be 
remanded to the Board for further proceedings on the 
issues of whether all or part of respondent’s income was 
from sources outside of the District of Columbia and 
whether petitioner made a reasonable salary allowance 
for the services of George P. Adair. 

Respectfully submitted, 

F. Cleveland Hedrick, Jr., 
Robert B. Yorty, 

Attorneys for Respondents , 
1007 Ring Building, 
Washington, D. C. 




